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STaTEMENT OF QUESTIONS PRESENTED 


1. Whether alleged confession made five days after 
arrest and while still in custody is admissible under the 
McNabb-Mallory rule. | 

2. whether in the instance of where appellant had appointed 
trial counsel he was accorded his right of effective assistance 
of counsel in contemplation of the Sixth amendment, United states 
Constitution, when: | 

a. The said counsel required the appellant to file, | 
pro se, motions for leave to subpoena witnesses. | 

be. Said counsel did not make necessary preyuration 
for trial. 

ce. Said counsel's examination of witnesses an trial: 
was such as to not promote the interests of the appellant, 
but rather to prejudice such interests. 


a. Said counsel brought into the case matters 


prejudicial to the appellant. 
e,. Said counsel insisted that the appellant Lot take 
the stand in his own behalf without justification, 
f, Said counsel failed to cause to be present witnesses 
beneficial to the appellant. 
g@- Said counsel neglected to seek specific instructions 
as to law applicable. 
h. Said counsel neglected to question the pi enaceneas 
of certain pronouncements by the Court in its charge to the 


jury. 
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IN THE 
UNITED STATES COURT OF aPPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,711 


JamMES W. ROGERS, appellant 
Ve 


UNITED STATES OF aMERTCa, appellee 


APPEaL FROM THY UNITED vTaTES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 1291 


of Title 28 of the United States Code, and Rule 37 of the Federal 


Rules of Criminal Procedure. 
Tits SLATUTE 
fhe Statute (Section 2901, Title 22, D.C. Code (1951 Hd.)) 
under which the appellant has been convicted reads as follows: 
"whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure 
or snatching, or by putting in fear, shail 
take from tae person or immediate actual pos- 
session of another anything of value, is guilty 
of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than 
six months nor more than fifteen years. (har. 
3, 1901, 31 Stat. 1322, ch. 854, 8. 810.)" 
SPaTEMsNT OF THE CaS 
@he appellant in a trial had in the United States District 
Court for the District of Columbia was convicted under an indict- 
ment containing two counts charging robbery as condemned in section 


2901, Title 22, D. C. Code (1951 Ed.). On this conviction the 





trial court imposed a judgment of three to nine years on each 

count to run consecutively. It follows that the appellant is 

under present sentence of six to eighteen years in the penitentiary. 
fhe first count in the indictment charges a robbery alleged 

to have occurred at approximately 3:00 A.ii. on tay 15, 1957 and 

the second count charges a robbery alleged to have occurred at 

5:00 A.M. on the same date. 
The indictment in this case was returned on July 1, 1957 and 

counsel was appointed by the Court to represent the appellant on 

July 2, 1957; the appellant was arreigned and pleaded not guilty 

on July 5, 1957; thereafter the appellant wrote to the Clerk of 

the United states District Court indicating his dissatisfaction 

with the counsel that had been appointed and requested that other 

counsel be appointed; that on august 28, 1957 the previous Order 

appointin, counsel was vacated and new counsel was appointed, he 

being the same that appeared tor the appellant at the time of 


trial, 


the appellant was arrested on June 1, 1957 at about 35:00 a-u., 


alon, with two others; he was charged with carrying a concealed 
weapon, to wit, a gun, and continued to remain in custody until 


June 6, 1957 without any erraiznment on the charges herein involvec: 


| 
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shortly after arrest he was brought to police headquarters and 
questioned at length with reference to the charges in this case 
and persistently denied that he had committed the robberies and ir 
addition during his stays at police headquarters he was placed in 
line-ups with a view of possible identification; on one of these 
occasions while in the line-up he was rather questionably identi- 
fied by one of the complainants and on another occasion before June 
6, 1957 the appellant was visited at the jail by a member of the 
metropolitan Police and questioned about his possible participation 


in the robberies at which time he persisted in his denial of any 
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such participation. 
On June 6, 1957 the appellant was brought to the Cell Slock 
adjoining the office of the United States Commissioner for the 


vistrict of Columbia; in the period from the time of his arrest 


to his being brouzht to the United states Commisuioner it would 


appear beyond question that he was not advised of his ri,hts and 
had not been brought before any other committing ma,istrate in 
connection with the charges here involved. The testimony oifered 
at the trial by one of the police officers (J.a. 29) was to 

the effect that after the arraignment of the appellant before the 
United states Commissioner, at which time it is not indicated that 
he was advised of his rights, the appellant asked the police 
officer to bring the complainants to the Cell Block so that he 
mizht talk to them; the officer further testiried that he did 
vrins the complainants to the Cell Block, that the appellant asked 
him to permit him to talk to them alone, which request was not 
granted and that when the complainants were brought in the presence 
of the appellant he said, "You all were right and I will pay you 
the money back if you don't press charges." 

The appellant in documents filed in proper person by him with 
this Court in misc. 998, states tne fact to be that the complain- 
ants were brought to the Cell Block before his arraignment at the 
United States Commissioner's and moreover denies the statement as 
indicated by the police officer. 

Phe trial counsel was appointed on august 28, 1957. On 
September 11, 1957 said counsel wrote a letter to the appellant 
indicating that he, the appellant, should file a motion to subpoena 
a witness and otherwise indicated his doubts as to the innocence 
of the appellant (J.a. 6 ). 

as a result of this letter written by the assigned counsel the 
appellant, in proper person, filed five diiferent motions requesting 
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the Court to authorize the subpoenaing of different witnesses in 
his behalf and supported said motions with affidavit as is dis- 
closed by Docket sntries (J.A. 1 - 4) and original papers from 
the United States District Court now docketed in this cause. 
Although the records in this case indicate that there were 
five motions to subpoena witnesses filed by the appeliant in 


proper person it would appear that the right to subpoena such 


witnesses was only granted as to two and it is not clear whether 


the request for the others were ever urged to the Court. 
record does appear to definitely disclose that the rizht to 
Subpoena other witnesses was never granted. 

In the course of the trial during the testimony of} Police 
Officer Didone the prosecution offered evidence of the circum- 
stances of the arrest of the appellant and otfered three exhibits 
in evidence including the gun which had been recovered by the 
officer at the time of the arrest of the appellant on June 1, 1957. 
frial counsel for the appellant indicated no objection to the 
admission of the exhibits including the gun. Counsel aiso in his 
cross examination of this police officer said to the officer, "Do 
you know of any reason why you arrested this man? Was it the fact 
that he had a pistol?" This immediately directed the jury's 
attention to a charge not then being considered, (J.a.| 18). 

The trial counsel again in his cross examination of Officer 
Bailey immediately proceeded to question him about Junei1l, 1957 
when the appellant was arrested (J.a. 30). The prosecutor 
became apprehensive of the effect of this type of questioning 
and asked to approach the Bench. The trial judge after discussions 
at the Bench ruled that the gun had not been identified) as the gun 
used in the robberies and excluded same althouzh it had! been 


previously admitted in evidence before the jury without | objection 








by appellant's trial counsel and after the said trial counsel had 
by his examination developed the circumstances of the appellant's 
arrest and the fact of criminal charge other than that for which 
the appellant was then on trial. 

Pne appellant did not testify in his own behalf at the trial 
and that because his then trial counsel insisted that he, the 
appellant, not take the stand (Misc. 998). 

The trial counsel for the appellant presented no request for 
specific instructions on the law to the Court and moreover indi- 
cated his satisfaction with the Court's charge. 

STATEMENT OF POINTS 

1. The trial court erred in the admission of alleged state- 
ment by the appellant made in the presence of police otficer. 

2. the appellant was denied his right to errective counsel 
under amendment VI of the United States Constitution. 

SUMMARY OF aRGUMENT 

1. admission of alleged statement of appellant five days 
after arrest and while still in custody and prior to arraignment 
before United States Commissioner was erroneous under the so-called 
McNabb—Mallory rule. 

2, In the situation where appointed trial counsel in 4 
criminal case required appellant to file, pro se, motions for leave 
to subpoena witnesses at vovernment expense, where said counsel 
manifestly did not make the necessary preparation for trial, where 
said counsel's examination of witnesses was such as not calculated 
to best present the appellant's rights, where the said counsel by 
his examination of witnesses brought into the case matters 
prejudicial to the appellant, where the said counsel on no sound 
pasis insisted that the appellant not take the stand, where said 


counsel failed otherwise to present evidence available in the 


appellant's behalf, where said counsel neglected to seek specific 
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instructions as to law applicable in the case, and wherelsced 
counsel did not challenge incorrect pronouncements by the Court 
in its charge to the jury, the appellant was denied the right 
to effective assistance of counsel as provided for in the Sixth 
Amendment, United States Constitution. 
ARGUMENT 


i. 


The prosecution offered evidence through one or the} police 


officers (J.A. 29) and the complainin, witnesses (J.a. 11 & 25) 
evidence that after arraiznment of the appellant before United 
states Commissioner five days after arrest, he requested that the 
couplainants be brought to see him and when such was done he said, 
"I will pay you the money back if you won't press charges", "well, 
you all were rizht. I was the man who robbed you, the gun wasn't 
loaded and I needed money to yo back to Philadelphia Navy Yard 
where he was stationed and that he was sorry." 
It should be borne in mind that even under the Government 
prosecution's testimony that this incident occurred after arraign- 
ment before the United States Commissioner, the testimony is other—- 
wise silent as to what happened at the arraignment and no testi- 
mony was offered that at the alleged arraignment the appellant 
was advised of his rights under the Constitution. | 
Unfortunately, the appellant under circumstances that indi~ 
cate a dictation by his trial counsel, did not testify. | as indi- 
cated in his papers filed in this Court askin, for leave to appeal 
without prepayment of costs, if he had been allowed to testify he 
would have not only have disputed the abovementioned testimony 
but he would have testified further that the alleged interview took 
place before rather than after his being brought before [the United 
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states Commissioner. 

The foregoing considered it becomes apparent that this point 
should also be considered in the light of the contentions that 
will be made under Point II, 

It would appear not to be necessary to set forth in this 
Brief the detail of the many cases in which the so-called McNabb-— 
Mallory rule has been considered by this Court and the diver,ence 
of views that exists as to whether alleged incriminating statements 
made while under arrest, regardless of the lapse or tine, are 
admissible. ‘the writer of tnis Brief conceives that the prevailing 


view of this Honorable Court is fully presented in the case of 


Potter v. U. S., 258 F.2d 685 (adv.). 


The delay of five days before bringing the appellant to 
arraignment certainly would seem to be an unreasonable delay under 
the provisions of Kule 5(a), Federal Rules of Criminal Procedure, 
and the decisions interpreting same, regardless of whether the 
alleged statements occurred before or after the suggested arraign- 
ment. see: Vol. 47, No. 1, Georgetown Law Journal, (Fall, 1958) 
page 1. } 

POINT II. 
THE APPELLANT waS DENIED HIS RIGHT 
TO BFFECTIVS COUNSEL UNDER AMENDMENT 
Vi OF THe UNITED STaTes CONSTI 

This counsel proceeds to a discussion under this assignment 
with deep concern and sensitivity because it involves the bringing 
into question the actions of a fellow member of the Bar. Responsi- 
bility under the assignment herein given leaves no choice even 
under the dissenting pronouncement of Chief Jud,,e Prettyman in 
Surratt v. U, S., misc. No. 1095, decided by this Court on November 
5, 1958. 

This counsel would like also at tne outset of the discussion 
under this Point, to state that he has not been unmindful of the 
pronouncements of this Court in Blake v. Trainer, 79 U.S.App.)D.C. 
362, 148 F.2d 10, with reference to the inclusion of portions of 


— 





the record in tne Joint appendix. It is his sincere belief that 
in order to better comprehend the situation urged it is! necessary 
to fully comprehend most or the proceedings that occurred at the 
trial. Such is facilitated by inclusion in the Joint appendix 
rather than constant references to the record certiried from 
below. 
A reading of the trial proceedings as set forth in the Joint 
Appendix would seem clearly to demonstrate that no serious 
preparation in anticipation of trial was given in this [case. 
Indeed, as disclosed by letter of September 11, 1957, fourteen days 
after trial counsel's appointment, it became quite evident that the 
designated trial counsel was not happy about his appointment. ‘the 
language in paragraph 2 of said letter (J.4.6 - 7) is snocking. 


We have here a situation of one appointed to represent the interests 





of tne appellant telling his client that he should represent himself 
in takin;, the necessary steps to accomplish the presence of witness— 
es. moreover, in that same paragraph of the letter and as well the 
third paragraph it would appear to be clearly demonstrated that 
there was a complete lack of enthusiasm for the assignment imposed. 
The said counsel's examination of the prosecution's witnesses 
further demonstrated the lack of preparation in tne appellant's 
interest. The ready acquiescence in the admission into evidence 
of the gun (J.a. 17) which was later excluded by the Court 
because it was not identified with the charge and the interrosation 
which developed the circumstances of the appellant's arrest and the 
reason therefor which brought to the jury @ charge other than the 


ones for which he was on trial, not only indicate lack of 


preparation but as well an indifference to the prejudicial conse- 


quences. (J.A. 20 « 25). 
after the ruling of the trial judge excluding the gun, no 
effort was made by the trial counsel to have the jury instructed 


| 
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that said evidence was excluded and otherwise instructed that they 
should remove it completely from their consideration and as well 

no effort was made by the trial counsel to have the Court instruct 
the jury to have the disclosures that he himself had brought out 

as to the concealed weapon charge, stricken and the jury instructed 
to totally disregard such testimony. 

The Joint sppendix (page 60) discloses that at the end of 
the entire case the trial counsel made no request of the trial 
judge for specific instructions and particularly as he weli might 
have done with reference to the subject matter of identification. 
(mcKenzie v. U. S.,'75 U.S.app.D.C. 270). toreover, when the Court 
had finished its charge to the jury the appellant's trial counsel 
nos only had no objections or corrections to suggest as to the 
Court's charge, but on the contrary readily acquiesced in it. 

in this latter connection the attention of this Court is 
directed to the charge of the Court (J.A. 64) where it is tc 
be noted that the trial judge instructed the jury as follows: 

"Now, ladies and gentlemen of the jury, certain 
statements were admitted into evidence that 

were alleged to have been made by the derendant 
in this case and they are properly admitted. If 
found by you to have been made voluntarily you 
may consider them as part of the evidence in this 
case," 

This pronouncement by the Court necessarily indicated to the 
jury that the statements were admissible, There was no way the 
jury coulu possibly have determined that the statements were not 


voluntary since there was no factual conflict in the evidence, the 


defendant not having been permitted to testify. It is indicated 


in theyleadings filed by him, pro se, in this Court (misc. 998) 


that if he had been permitted to testify he would have denied 
the pursort of the statements that were made and would have 


indicated that tne alleged interview occurred before arraignment at 





the United states Commissioner and not after arraignment. 
The Court in its charge (J.a. 64) instructed the jury 
as follows: 
"However if you have a reasonable doubt about 
it or you do not believe that he committed 
the robbery, then it is your duty under the 
law to return a verdict of not guilty." 
When the Court told the jury ". . . or you do not believe 
that he committed the robbery", he was indicating an incorrect 
test to the jury. It is elemental that it is not required in a 
criminal case that the jury do not believe the defendant committed 
the crime in order to ac,uit but rather the fundamental test is 
that if they have a reasonable doubt as to whether he committed 
the crime then they must acquit. The effect of the Court's 


languaze was to place a burden of proof on the defendant instead 


of where it belon;ed on the prosecution. 


again this Court's attention is directed to the language of 


tne Court in its charge (J.a. 64 - 65) reading as follows: 
"She defendant doesn't have to prove a defense 
of alibi beyond a reasonable doubt or by a 
preponderance of tue evidence. The defendant 
must have sufficient evidence on the question 
of reasonable doubt as would create a reasonable 
doubt about it or you believe he was in Newport, 
Rhode Island at the time the crime was committed, 
it would be your duty under the law to return a 
verdict of not guilty under both counts." 
Here again tae inescapable effect of the Court's language is 
to suggest to the jury that there was a burden on the defendant 
in this case which likewise is contrary to the well established law. 
There is no requirement that the defendant must have sufficient 
evidence on the question of reasonable doubt. The law |is that 
there may be a basis of reasonable doubt even if the defendant 
offers no evidence. The Court in its charge did not advise the 
jury that the defendant was not required to take the stand and that 
failure to do so was not to be considered against him. while trial 


counsel did not ask the Court to so charge it is respectfully 
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suggested that in the light of the circumstances of this case 
otherwise appearing’ and in the face of the insistent position of 
the trial counsel that tne defenaant not testify the triul court 
sua sponte should have char,ed on tne subject matter. 

attention is again directed to the fact tnat when the Court 
finished the charge to the jury the trial judge turned to counsel 
and asked "Is there anytning else." (J.a. 65). To this inquiry 
tne defendant's counsel, echoing the sentiments or the prosecutor, 
said "Satisfied, Your Honor." (J.a. 65). 

fhe United States Constitution, amendment VI, provides as 
follows: 

"In all criminal prosecutions, the accused shall 
enjoy the right * * * to have the assistance of 
counsel for his defense." 

In Glasser v. U. S., 315 U.S. 60, it is pointed out that the 
constitutional provision above quoted means "effective assistance 
of counsel." See also Powell v. alabama, 287 U.s. 45, 58. 

The provisions of the Sixth amendment to the Constitution of 
the United States and its meaning as interpreted by the Supreme 
Court of the United states, was considered by this Court in 
Johnson v. U. »., 71 app.D.C. 400, 401, wherein tiis Honorable 
Court said: 


"The right to counsel is not formal, but sub- 
stantial.” 


In the case of Von Holtke v. Gillies, 332 U.s. 708, 725, tne 


Court stated as follows: 


“he right to counsel guaranteed by the Consti- 
tution contemplates the services of an attorney 


devoted solely to the interests of his client. 
* * &€ &€ & & & & FF & € HF HH H HK 
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Undivided allegiance and faithful, devoted service 
to a client are prized traditions of the American 
lawyer. It is this kind of service for which the 
Sixth amendment makes provision. And nowhere is 
this service deemed more honorable than in case 

of appointment to represent an accused too poor 

to hire ia lawyer, even though the accused may be 
a member of an unpopuler or hated group, or may 
be charged with an offense which is peculiarly 
abhorrent." | 





This foregoing view expressed by the supreme Court) is but a 
restatement of Canon 15 of the Canons of Professional and Judicial 
itnics of the American Bar association which reads as follows: 


"The lawyer owes ‘entire devotion to the 
interest of the client, warm zeal in the 
maintenance and defense of his ri.hts and 
the exertion of his utmost learning and 
ability,' to the end that nothing be taken 
or withheld from him, save by the rules of 
law, legally applied. No fear of judicial 
disfavor or public unpopularity should 
restrain him from the full discharze of his 
duty. In the judicial forum the client is 
entitled to the benefit of any and every 
remedy and defense that is authorized by the 
law of the land, and he may expect his lawyer 
to assert every such remedy or defense." 


in the case of Jones v. Huff, 80 U.S.App.i.C. 254,| this Court, 
in a habeas corpus proceeding in the situation of where! counsel 
failed to object to the admission of illegal confession, failed to 
call witnesses who would have established the defendant's innocence, 
refused tooffer a document which would have helped the defendant, 
indicated that the allegations, if true, would amount to lack of 
effective counsel in contemplation of the Sixth amendment, United 


states Constitution. 


In connection with the failure of trial counsel to point to 


possible errors in the charge of the Court, attention is directed 
to Pinkard v. U. 5., 99 U.S.app.v.C. 394, 395: 


"We must reverse and remand ror a new trial 
under the principle that 'Plain errors * * * 
affecting substantial rights may be noticed 
althou,h they were not brought to the attent 
of the court.' Rule 52(b), Fed. Kules Crin. 
Proc, 18 U.S.C.A,3 Mcaffee Ve United States,' 
app.D.C. 142, 105 F.2d 21; Tatum v. United 3 
88 U.sS.app.D.C. 386, 190 F.2d 612; Crawford 
United States, 91 U.S.app.D.C. 234, 198 F.2d 
Payton v. United States, 96 U.S.app.D.Cc. 1, 
F.2d 794." 


see also McKenzie v. U. S., 75 U.S.appeD.C. 270. 








CONCLUSION 
The foregoing considered it is sincerely urged to the Court 
that the judgment in this case should be reversed and the appellant 
accorded the right of a new trial. 


Respectfully, 


William H, Collins 
Attorney for Appellant 
(By Appointment of this Court) 
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Cross . 
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Order of Court of Appeals Allowing Petitioner to Proceed on Appeal. .. 


Order of Court of Appeals filed September 11, 1958 
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JOINT APPENDIZ 
CRIMINAL DOCKET 
United States District Court for the District of Columbia 
CASE CLOSED 
UNITED STATES G. J. No. 760-57 
vs. Criminal No. 614-57 
JAMES W. ROGERS Charge:. ROBBERY (22, DCC, 2901) 
Attorneys: U. S. Attorney Titus; Attorneys for the Defendant: W.-B:- Davis 
2001 11th St., N. W., B. H. Merwin - 1420 N. Y. Ave., N. W., W. H, Collins - 
Shoreham Bldg. | 
DATE PROCEEDINGS 
1957 Jul 1 - Presentment and Indictment Filed (2 Counts) 
Copy of indictment given to deft. Cert. filed. 
1957 Jul 2 - ORDER APPOINTING William D. Davis as counsel 2 defend, 
filed. KEECH, J. (N) 


1957 Jul 2 - Affidavit for leave to proceed without prepayment of costs, 


GRANTED. KEECH, J 
1957 Jul 5 - ARRAIGNED, Plea NOT GUILTY Entered; Deft. REMANDED to 
the District of Columbia Jail; Attormey not present. KEECH, J. (Reporter- 
Minier) Cert. filed. 
1957 Aug 26 - Letter in the nature of a motion to vacate appointed counsel and 
appoint another, filed. (Prepared by deft. ) | 
1957 Aug 28 - ORDER VACATING APPOINTMENT of William C. Davis as counsel 
to defend and APPOINTING B. H. Merwin as counsel to defend, filed. 
CURRAN, J | 
1957 Sep 9 - MOTION OF DEFT. to subpoena witness, filed. Ereesres by 
Deft.) 
1957 Sep 10 - Affidavit of deft. re: his whereabouts on May 15, 1957, filed. 
(Filed by Deft.) 
1957 Sep 20 - MOTION of DEFENDANT to subpoena witness heard and GRANTED; 
(order to be presented); Deft. REMANDED to the District of Columbia Jail. 
Attorney Bertrand H. Merwin present. PINE, J. (Reporter-Spatzer) 
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CRIMINAL DOCKET (CONT'D) 
DATE PROCEEDINGS 
1957 Sep 20 - (cont'd) 
Cert. filed 9-23-57. 

1957 Sep 26 - ORDER allowing the issuance of a subpoena for Alice Young, 41 
Calender Ave., Newport, Rhode Island to appear in the defendant's defense 
on October 2, 1957, filed. PINE, J. (N) 

1957 Sep 26 - Defendant's motion to subpoena witnesses, filed. (prepared by 
Deft.) 

1957 Oct 3 - ORDER ALLOWING the issuance of a subpoena for Alice Young, 
41 Calender Ave., Newport, R. I. to appear in the defendant's defense on 
October 23, 1957, filed. (This supersedes the Order herein dated 9-26-57) 
PINE, J. 

1957 Oct 9 - MOTION of DEFENDANT to subpoena witness, filed. (Prepared 
by Deft.) 

1957 Nov 22 - MOTION of DEFENDANT to subpoena witness, GRANTED; (Order 
to be presented); Deft. REMANDED to the District of Columbia Jail; Attorney ~~ 
Bertrand H. Merwin present. LETTS, J. (Reporter-Harrison) 

1957 Nov 25 - ORDER GRANTING Defendant's motion to subpoena witness, 
Jesse E. Hill, pursuant to RULE 17 (b). 

1958 Jan 13 - ORDERS (2) allowing Deft. to subpoena pursuant to 23 D. C. Code, 
Sec. 109, (1951) and Fed. Rules of Crim. Pro. 17(b), Witness Alice Young 
and Jesse E. Hill, filed. LAWS, C. J. 

1958 Jan 20 - JURORS FROM CRIMINAL COURTS 3, 4 and CIVIL JURORS 
SWORN ON VOIR DIRE; JURY AND TWO ALTERNATE JURORS SWORN: 
George H. Wilberger Percy J. Reish Irene M. Thomas 
William M. Anderson, Jr. Charles C. Ritenour Gladys L. Bailey 
Israel Bachrach Sylvan Sean Ellen Waters 
George M. Phillips William L. Taylor Adele Weissman 

a/1/ Hazel F. Gabbard /2/ James A. Biles 
TRIAL BEGUN: Case is RESPITED until to-morrow; Deft. REMANDED to 
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CRIMINAL DOCKET (CONT'D) 
DATE™ PROCEEDINGS 
1958 Jan 20 - (cont'd) | 
the District of Columbia Jail; Attorney Bertrand H. Merwin present. 
CURRAN, J. (Reporter-P. Mallon & D. Sweet) Cert. filed. 
1958 Jan 21 - TRIAL RESUMED: same jury; VERDICT: Guilty as indicted; 
Case is REFERRED to the Probation Officer of the Court; Deft. REMAND- 
ED to the District of Columbia Jail; Attorney Bertrand H. Merwin present. 
CURRAN, J. (Reporter-P. Mallon) Cert. filed. 
1958 Jan 22 - ORDER AMENDING the Order of 1-13-58, filed. LAWS, C. J. 
1958 Jan 28 - Motion of Deft. for New Trial, filed. (Prepared by deft.) 
1958 Feb 7 - MOTION of DEFENDANT for New Trial heard, and DENIED. 
Defendant REMANDED to the District of Columbia Jail; Attorney Bertrand 
Merwin present. CURRAN, J. (Reporter-Sweet) | Cert. filed. 
1958 Feb 21 - SENTENCED to imprisonment for a period of THREE (3) YEARS 
to NINE (9) YEARS on Count one; THREE (3) YEARS to NINE |(9) YEARS 
on Count two; said sentence to take effect at the EXPIRATION Of sentence 
imposed on Count one.. Defendant REMANDED to the District of Columbia 
Jail; Attorney Bernard H. Merwin present. CURRAN, J. (Reporter-Sweet) 
1958 Feb 24 - Judgment & Commitment of 2-21-58, filed. CURRAN, J. 
1958 Feb 24 - AFFIDAVIT of DEFENDANT in support of application for leave 
to proceed on appeal - Judgment - and for transcript of proceedings with- 
out prepayment of costs, filed. (Prepared by deft.) 
1958 Mar 5 - Letter from Deft. in nature of motion for reduction of sentence, 
filed and DENIED. 3-4-58 CURRAN, J. (N) | 
1958 Mar 7 - MOTION of DEFENDANT for extension of time within which to 
file a Notice of Appeal and for Transcript at the expense of the Government 
and Affidavit in Forma Pauperis in support thereof, filed. (Prepared by Deft.) 
1958 Mar 12 - ORDER of REFERENCE to Bertrand H. Merwin, Trial counsel, 
pursuant to Local Criminal Rule 92-A, filed. CURRAN, J. — (N) 
1958 Mar 28 - MOTION of DEFENDANT to Appeal in Forma Pauperis, to ex- 
tend time to file appeal and for transcript at Government Expense argued 
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CRIMINAL DOCKET (CONT'D) 

DATE PROCEEDINGS 

1958 Mar 28 (cont'd) 
and DENIED.. Defendant REMANDED to the District of Columbia Jail; 
Attorney Bertrand K. Merwin present. CURRAN, J. (Reporter-Mallon) 
Cert. filed. 

1958 Mar 29 - MEMORANDUM of Trial Counsel in compliance with order of 
reference to trial counsel pursuant to Rule 92(a), and Points & Authorities 
in support thereof, filed. 

1958 Apr 2 - APPLICATION of DEFENDANT for leave to proceed on Appeal - 
Judgment and for Transcript without prepayment of costs, DENIED - not 
taken in good faith, filed. 3-29-58 CURRAN, J.  () 

1958 Apr 14 - MOTION of DEFENDANT to extend time to file Notice of Appeal 


and Brief, filed. (Prepared by Deft.) x 


1958 Apr 22 - DENIAL of Deft's. motion to extend time to file defendant's Notice , 


of Appeal, filed. CURRAN, J. (N) 

1958 Jun 18 - Certified copy af Order of the U. §. Court of Appeals granting 
stenographic transcript of proceedings before U. S. District Court at the 
expense of the United States and appointing William H. Collins to represent 
the petitioner, filed. 

SE 
[Filed July 1, 1957 ] 


‘UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 

Grand Jury Impanelled May 2, 1957, Sworn in on May 7, 1957 

The United States of America : Criminal No. 614-57 
v. Grand Jury No. 760-57 

James W. Rogers i Robbery (22 D.C.C. 2901) 

The Grand Jury charges: 

On or about May 15, 1957, within the District of Columbia, James W. 
Rogers, by force and violence and against resistance and by sudden and 
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stealthy seizure and snatching and by putting in fear, stole and took from the 
person and immediate actual possession of Amos Smith, Jr., property of Amos 
Smith, Jr., of the value of about $6.07, consisting of $3.07 in eer and one 
change carrier, of the value of $3. 00. 

. SECOND COUNT: 

On or about May 15, 1957, within the District of Columbia, James W. Rogers, 
by force and violence and against resistance and by sudden and stealthy seizure 
and snatching and by putting in fear, stole and took from the person and immed- 
iate actual possessiion of Vernel Clayton, Property of Vernel Clayton, of the 
value of about $12.00, consisting of $10.00 in money and one ae carrier, of 
the value of $2.00. 

/s/ 


Attorney of the United States in 
and for the District of Columbia 


A TRUE HILL: 
/s/ 


Foreman. 


[Filed July 2, 1957] 

ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above-entitled 
cause, it is this 2nd day of July A.D., 1957 
ORDERED, That William D. Davis be, and he is, hereby so to appear 

and defend on behalf of the said defendant. 
/s/ R. B. KEECH 

Judge 


[ Filed August 29, 1957]| 


ORDER VACATING APPOINTMENT AND 
APPOINTING NEW COUNSEL TO DEFEND 


It having been brought to the attention of the Court that William C. Davis, 
appointed by Order of Court dated July 2, 1957, to appear and defend in the 
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above-entitled cause, will be unable to serve, it is by the Court this 29th day 
of August, 1957. 

ORDERED, that the said Order of appointment is hereby vacated and set 
aside; and, it is further 

ORDERED, that /s/ B. H. MERWIN be, and he is, hereby appointed to 
appear and defend on behalf of the said defendant. 

/s/ CURRAN 
Judge 


(Exhibit A attached to reply filed May 21, 1958, in United States Court of 
Appeals for the District of Columbia Circuit, to opposition of United States to 
petition for leave to appeal in forma pauperis in Misc. No. 998, James W. 
Rogers v. United States.) 


EXHIBIT A BERTRAND H. MERWIN . 
Attorney and Counsellor at Law 
1420 New York Avenue, N.W. 
' 216-19 Evans, Building 
‘Washington 5, D.C. 


September 11, 1957 


Mr. James W. Rogers 
District Jail 
Washington, D. C. 


In re: Criminal No. 614-57 
Dear Mr. Rogers: 
To date I have not received any response to any of the letters that I have 
sent for the purpose of obtaining any witnesses who will testify on your behalf. 
I must insist that you file a motion, if you have not done so, to subpoena: 


Alice Young at the Government expense. If we cannot obtain any witnesses to 
testify for you at the time of trial I will assume that your story was not true, 
since it cannot be substantiated by any testimony or any witnesses, and will 
ask the Court to withdraw my appearance as your counsel should you insist 
upon taking the stand and giving the same story to the Court and Jury. 
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I can only assist you in your defense if you tell me the truth; and so far that 
which you relatedto me concerning your alibi does not appear to be true. It is im- 
portant that as your counsel you take my recommendation as to final disposition. 
Very truly yours, 
BHM:HP /s/ Bertrand H. Merwin 
, [Filed September 26, 1957] MOTION TO SUBPOENA WITNESS 
REASONS FOR SUCH A MOTION IS THE FOLLOWING 
I, James W. Rogers, was arrestedon June 1, 1957, for carrying a concealed 
weapon, and while being held on this charge, they placed another charge against me, 
which were robbery, andthis robbery was supposed to have happened on May 15, 
1957, at which I wasn't in the District of Columbia around this time whatsoever. 
I, James W-Rogers wish to have the following named people subpoenaed, as 
they can verify where I were on this date, alsoprior to this date, and after this 
date up until the 22nd of May 57. There names are the following, Wilkes-SN. 
U:S.N. 2nd Division U.S.S. Bristol, D.D. 857 F.P.O. New York, N.Y. Constantino - 
SN. U.S.N. 2nd Division, U.S.S. Bristol D.D. 857, F.P.O. New York, N.Y., C.E. 
Oliver ~ 2nd Division, U.S.S. Bristol, D.D. 857 F.P.O. New York, N.Y. 


Respectfully submitted, 
/s/ James W. Rogers 


Subscribed and Sworn to before me on this 24th day of September, | 
/s/ J. E. Ottes, Notary Pub 


(ened October 9, 1957] MOTION TO SUBPOENA WITNESS 
REASONS FOR SUCH A MOTION IS THE FOLLOWING 


I, James W. Rogers, hasbeen accused of committing a crime ure in the Dis- 
trict of Columbia on May 15, 1957, around 2:30 A.M. 


I wish to have the following people subpoenaed, they can verify my statement, 
that I were in Newport, Rhode Island on the 14th and 15th of May, 1957. 

Constantino, SN. 2nd Div. USS Bristol DD 857 FPO N.Y., N.Y. or Newport, 
R.I. He can testify that he saw me in the Galley 1803 of the Naval Base in New- 
port, around 11:30 AM on May 15, 1957. He was put on restriction to the Base 
May 14, and was on restriction at the time he saw me. | 

Charles E. Oliver, SN 2nd Div. USS Bristol DD 857 FPO N.Y., N.Y. or New-~ 
port, R.I. Oliver can testify he saw me on the afternoon of May 15, it was pay 
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day for Navy personnel and he loan me some money. 

Wilkes, SA 2nd Div. USS Bristol DD 857 FPO N.Y.,N.Y. or Newport,R.I. He 
can testify that he saw me on the night of the 14th and the night of the 15th of May, in 
Newport, R.I. Respectfully submitted, 

/s/ James W. Rogers 
Subscribed and Sworn to before me on this 24th day of September, 1957. 
/s/ J. E. Ottes, Notary Public 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


THE UNITED STATES DISTRICT COURT 
|FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
versus Criminal No. 614-57 
JAMES W. ROGERS 
January 20, 1958 
The above-entitled matter came onfor hearing before THE HONORABLE ED- 
WARD M. CURRAN, A United States District Judge, and a jury at 10:00 A.M. 
APPEARANCES: For the Government: Harold Titus, Esquire 
For the Defendant: Bertrand H. Merwin, Esquire 
* * * *£ * * *K * * 


AMOS SMITH, JR. 
* *x* * * * *©* © *& * 
DIRECT EXAMINATION 
BY MR. TITUS: 
Q. Will you please state your name, please? A. Amos Smith, Jr. 
Q. Where do you live Mr.Smith? A. 1325 Q Street, Northwest. 
Q. Mr. Smith, where are you employed here in the District of Columbia? 
A. No, I am not a full time cab driver. 
Q. Do you work for a full time cab company? A. Right now I am driving 
for the Crystal Cab Company. 
Q. On the day of May 15, 1957, were you driving a cab on that date? A. 
Yes, I was. 
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Q. Was it for the same company or another company? A. No, I wasn't. 
Q. What company was it? A. General cab. ! 
Q. I want to direct your attention to: the morning of May 19, oem did 
there come an occasion when you were in the vicinity of Fourteenth and Bel- 
mont Streets, Northwest, about what time of day was that? A. It)was approx- 
imately 5/15 A.M. | 
Q, And did you have an occasion to pick up a fare there? A. Yes, I did. 
Q. Now will you tell the Court and jury what happened when you picked up 
this fare? A. Well I picked up this man at Fourteenth and Belmont -- 
MR. TIT’US: I can't hear you, speak a little louder. 
A. (Witness continuing:) And he asked me to drive him to Sixteenth 
and Rosedale Streets, Northeast and I take him out there and when I got out 
“there he pulled a gun on me. 
Q. What did he do and say? A. He told me to give him my money and I 
didn't have but $3.08 and I gave him that and then he told me to drive him back 
to where I picked him up and on the way back instead of going to Fourteenth 
and Belmont he decided he wanted me to let him out at Fourteenth and N. 
Q. Fourteenth and N? A. Northwest. | 
Q. What did you do then? A. When I pulled up there he got out. 
Q. When you reached Sixteenth and Rosedale Streets and is that in the 
District of Columbia? A. Yes. 
Q. When you reached that particular address, did you pull your cab up 
to a complete stop? A. Yes, I did. 
Q. Altogether how much money did you give to the defendant? A. Ihad 


$2.00 in my suit pocket and the rest was in a leather change carrier that I 


wear on my belt. 

Q. Did you take it from your belt? A. I took the change carrier off of 
my belt and he took the money out and threw it back on the front seat. 

Q. How long have you . had that change carrier? A. Well that change 
carrier was just about a year old. 

Q. Had you purchased it yourself? A. Yes. 








10 


Q. What did you pay for it, do you remember? A. I think I paid about 
$3.00 and some change. 

THE COURT: He didn’t take the change carrier. 

MR. TITUS: Your Honor will notice he did take it and threw it back to 
him but insofar as the robbery is concerned, he took it and threw it back. 

BY MR. TITUS: 

Q. How long did this transaction take at Sixteenth and Rosedale Streets? 
A. Not very long, about two or three minutes, I guess. 

Q. Did you have an opportunity to see or look at the pistol that the person 
had? A. Yes, I saw the pistol. 

11 Q. Whai kind of a pistol was it? A. A small automatic. 

Q. A small automatic? A. Yes. 

MR. TITUS: May I have this marked Government Exhibit 1 for Identifi- . 
cation? | 

DEPUTY CLERK: Government Exhibit 1 for Identification. 


(Document marked Government Exhibit 
1 for Identification.) 


BY MR. TITUS: 

Q. Mr. Smith, would you look at what has been marked Government Ex- 
hibit 1 for Identification, and tell us whether you can recognize it? A. Well, 

I couldn't swear that this is the gun but it is one just like it. 

Q.. Can you, sir, now, do you see in this courtroom the man who pulled 
this gun on you and took the money from you, do you see him here in the court- 
room? A. Yes. 

Q. Will you point to him? A. The fellow over there. 

Q. Will you get up from where you are and walk over and put your hand 
on his shoulder? 


MR. TITUS: Your Honor, may the record show the witness has placed his 
hand on the defendant in this case, James W. Rogers. 
12 THE COURT: Very well. 
Q. Now, Mr. Smith, was the defendant, Mr. Rogers, dressed as he is now, 
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that is in civilian clothes rather than military clothes? A. He was in civilian 
clothes but not the same clothes he has on now. 

Q, Now, sir, did there come a time, oh, let me ask you this:) After the de- 
fendant directed you to Fourteenth and N Street, he got out of the cab, did he? 
A. That is right. | 

Q. You? A. I was headed for number 13, which was the closest precinct, 
and I figured from that and I ran into the police. 

Q. Did you tell the squad car? A. Yes, I got into the car with them and 
circled the block two or three times to see if we could find the mian. 





Q. And you did not? A. No. 
@. Now did there come a time on May 15, 1957 --? A. I identified him 
after they caught him. 
Q@. Where was that? A. In this court building, downstairs come place. 
Q. In this same building? A. Yes. 
Q. Were you present at any time in this court building do‘wustairs when 


the defendant made any statement in your presence, say yes or no.. A. Yes. 

13 Q. Do you remember what date that was Mr. Smith, approximately? A. 
I don’t exactly remember what date, it was about ten or fifteen days after May 
15, 1957. 

Q. And that was in this building? A. Thatis right. 

Q, Was that after you had testified in any way before any Commissioner 
or Judge? Had you taken the stand like you are now and told what had happened 

at that time? A. No, we went before the District Commissioner of something, 
b ut I didn't say anything. | 

Q. You went before the Commissioner but you didn't testify? A. No. 

Q. And that was in this building here? A. Downstairs. 

Q. Tell us what happened when you went downstairs in this building after 
you had gone before the Commissioner? A. This fellow Rogers asked to speak 
to Mr. Clayton and myself, the other cab driver. 

Q@. What happened then? A. He wanted to speak privately, with us but De- 
tective Bailey said he had to be present so he was present. 
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14 Q. What happened then? A. Mr. Rogers asked us if we would drop the 
charges against him, that if we would he would pay the money back when he 
got out of the jail, saying he was trying to get money to go back to the base. 

Q. Did he at that time state he was the one who robbed you? A.. He 
didn't exactly say it in those words but that he would pay me back if I would 
drop the charges. 

Q. By paying you back did he describe what he was talking about? A. 
The money, of course. 

Q. The money, and did he make any statement of being sorry? A. Yes, 
that was the first thing, he said he was sorry he robbed us. 

MR. MERWIN: ‘Your Honor, I think most of this questioning. May we 
approach the bench? 

(AT THE BENCH:) 

MR. MERWIN: I would like to move to have most of this testimony stricken 


because Mr. Titus asked the question whether he testified downstairs at the 
Commissioner's office. Now I mean -- 

THE COURT: That does not make any difference, he was given a hearing. 

MR. MERWIN: They were all leading questions. 

THE COURT: He waived the preliminary hearing. 

MR. MERWIN: And Your Honor, I was under the impression from the 
testimony that the jury got that this man did not even go to the Commissioner's 


t om 


office. 

THE COURT: Do not tell me that he did not go. 

MR. MERWIN: The jury was under the impression -- can you tell the 
jury when you instruct them to strike that? 

THE COURT: . Strike what? 

MR. MERWIN: Was he there? 

THE COURT: Was who there? 

MR. MERWIN: Smith. 

THE COURT: Yes, he was there. 

MR. MERWIN: He didn't testify. 
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THE COURT: There was no hearing,the defendant waived a preliminary 


hearing. He is talking about the time he was at the United States 


er's Office, he asked to talk to Mr. Clayton. 
MR. MERWIN: He didn't admit robbery. 


THE COURT: Rogers said he was sorry for what he did and 


pay the money back. 
MR. MERWIN: There wasn't any confession. 
THE COURT: Not so far there was not. 
MR. MERWIN: All right, I will withdraw this request. 
(END OF BENCH, OPEN COURT:) 


Commission- 


THE COURT: In answer to your last question before coming to the bench, 


you said there was no confession yet? 
16 MR. MERWIN: That is true. 


THE COURT: I will ask the reporter to read back the last statement this 


witness made. 


REPORTER: Yes, that was the first thing, he said he was sorry he robbed 


MR. MERWIN: I will withdraw that, Your Honor. 

THE COURT: All right. 

MR. TITUS: I think that is all. Your witness. 
CROSS EXAMINATION 


BY MR. MERWIN: 
Q. Directing your attention to the morning of May 15, early 
‘May 15, what time did this alleged robbery occur? A. AsI said 
about 5:10 or 5:15 A.M. 


morning 
before around 


Q. How can you recall it was at. that time? A. I can ae very good 
‘because I had my radio on in my car and I had just heard the 5:00 o'clock news. 
Q. Do you ordinarily work that early in the morning? A. Sometimes I 


work all night. 
Q. Was it dark at that time? A. Yes, it was still dark. 


Q. You mentioned you had your lights on, is that correct? A. Yes. 








14 


Q. Did this man, when he hailed you, did he get in the back of the cab or 
in the front seat? A. He got in the back of the cab. 

Q Did you see him at that time? A. Yes, I saw him before he got in. 

17 Q. How did you see him? A. Well I mean I was driving the car down 
the street and he yelled so naturally I could see him. 

Q. Did you have a good look at him or did you just halt long enough for 
him to get into the cab? A.. Well, I got a good look at him there and a good 
look when he pulled the gun. 

Q Did you look at him or straight ahead? A. He made me look straight 
at him when he pulled the gun and told me not to look at him. 

Q. When you drove off did you look at him again? A. No, I didn’t look 
any more. 

Q. So the only time you had to look at him is when he got into the cab? 
A.- And when he pulled the gun. 

Q How much time passed from the time he got into your cab and from the 
time he pulled the gun? A.. About five or six seconds, I guess. 

Q, You are sure this is the man? A. Iam positive. 

Q. Do you remember what was on the news that morning? A. No, I don’t 
exactly remember. 

Q. You remember the time though don’t you? A. I remember the time. 

Q. But you don't remember what was on the news? A. Idon’t exactly 
remember what was on the news. 

Q Do you remember who was the commentator of that news? A. Yes. 

Q On that morning? A. WWDC and I think this chap by the name of Bob 
Keen, I listen to him all the time at night. 

Q. Iam asking you on that morning do you remember listening to him 
on that morning? A. Yes, that is the station I had. 

Q. Did you have an occasion to discuss this case with Mr. Titus in his 
office? A. No, today is the first time that I have ever talked to him. 

Q. Didn't you give a statement to Mr. Titus in his office? A. Not him. 

Q. Whom did you give itto? A. I don't know, he is not in here. He wrote 
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up my. statement when Detective Bailey took it. 
Q@ Who else was present at that time? A. When I gave the statement? 
Q Who else was present. A. Detective Bailey. ! 
Q. And who else? A. I think that was all, just Detective Bailey and myself 
and Mr. Clayton. | 
@, Was Vernel Clayton there too? A. He was there but he wasn't there 
when he was taking my statement. | 
Q. Had you finished that? A, I think Mr. Clayton was left in the outer room 
while he was taking my statement. 
Q Did you ever make a statement in the presence of Mr. Vernel Clayton? 
A, Yes, we talked together all the time when I come down here, I have been 
down here about three or four times for this case. 


Q.. Did you discuss this case with him? A. Most all the time. 
Q. Did you ever discuss this case with him? A. Yes, I asked him was he 
sure he was the man who knocked him off, who robbed him? ! 


MR. MERWIN: That is all. 
THE COURT: The witness is excused. 
(Witness left the stand.) 
MR. TITUS: Your Honor, while I am waiting for the next witness. may I call 
Officer Didone? 
THE COURT: All right. 
Whereupon 
THOMAS DIDONE, JR. 
was called as a witness by the Government and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. TITUS: | 
@. Please state your name and assignment? A. Thomas Didone, Jr., Detec- 
tive assigned to the Narcotics Squad, Metropolitan Police Department, Wash- 
ington, DP. C. : | 
Q Directing your attention to the date of June 1, 1957 were you attached 
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to that same squad? A. Yes, sir, I was. 

Q. Directing your attention to the defendant in this case, James W. Rogers, 
seated here at counsel's table, did there come an occasion on June 1, when you 
saw the defendant, James W. Rogers? A. Yes, sir, there was. 

Q. Where did you see him? A. Detective Paul, sir, with him in a police 
cruiser. 

Q. In apolice cruiser? A. Yes, sir. 

Q. About what time of the day or night was that? A. About 3:00 A.M. 

Q. About 3:00 A.M. was it when you saw this defendant? A. Yes, sir, in the 
1600 block of N Street, Northwest, proceeding to turn into an alley which runs 
perpindicular to N Northwest. 

21 Q. At that time did you have an occasion or shortly thereafter, to place 
the defendant under arrest? A. Yes, sir. 

Q. Did you then in that alley take him into custody? A. Yes, sir. 

Q. I show you what has been marked Government Exhibit 1 for Identifica- 
tion, do you recognize that as the gun or revolver which the defendant had? A. 
Yes, sir, I can identify this as the revolver the defendant had because at the time 
I scratched my initials oniit and my initials are there now. 

Q. Can you describe the manner in which you observed the defendant? A. 
The defendant was obviously walking into an alley from the sidewalk with two 
other men. At the time the cruiser proceeded into the vicinity the defendant 
dropped the blue bandanna handkerchief andit was picked up by Detective Paul 
and concealed in my presence and inside it was this exhibit. 

Q. Did you see the defendant drop that blue bandanna handerkerchief with 
this gun in there? A. Yes, sir, I did. 

MR. TITUS: The Court please, may this blue bandanna handkerchief be 
marked as Government Exhibit 2 for Identificatication? 

22 THE DEPUTY CLERK: Government Exhibit 2 for Identification. 


(Document marked Government Exhibit 2 for 
Identification.) 


< 


BY MR. TITUS: 
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Q Was this gun or revolver loaded at the time it was found in the blue band- 
anna handkerchief? A, At that time it contained five rounds of ammunition. 

Q Were they inaclip? A. Yes, sir. 

MR. TITUS: May this be marked. Government Exhibit 3 for Identification, 
Your Honor. | 

THE DEPUTY CLERK: Government Exhibit 3 for Identification. (Document 
marked Government Exhibit 3 for Identification.) = 

BY MR. TITUs: | 

Q First let me show you this blue bandanna handkerchief marked Govern- 
ment Exhibit 2 for Identification, do you recognize that, Mr. Didone? A. This 
is a similar bandanna, it was marked with blue ink. I don’t seem to be able to 
find the markings on it. | 

Q. Did you mark it or did your partner or someone in your presence? 
A. Well I marked it and I think my partner, Detective Paul did too. 

Q Do you remember where you marked it? A. I don't exactly know the 
same position, it is the exact color and condition, and it has the corner torn. 

Q Government Exhibit 3 for Identification, is that the similar clip that was 
in the revolver when you discovered it? A. Yes, sir, that is, I would say, the 
same clip that was in there and I can faintly see a T placed on the side that I 
placed on it. 

MR. TITUS: At this time, if it please the Court, Government Exhibit 1 for 
Identification, which is the revolver, is offered into evidence as Government 
Exhibit 1. 

MR. MERWIN: No. objection. 

MR. TITUS:. And Government Exhibits 2 and 3 for Identification are offered 
into evidence as Government Exhibits 2 and 3. | 

THE COURT: Any objection? 

MR. MERWIN: No objection. 

THE COURT: Very well. 

DEPUTY CLERK: Government Exhibits 1, 2, and 3. 


(Documents marked Government Exhibits 
1, 2 and 3 for Identification admitted into 
evidence as Government Exhibits 1, 2, and3. 
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BY MR. TITUS: 5 

Q Officer Didone, was the defendant dressed in civilian clothes at the time Ee 
you placed him under arrest? A. The defendant was placed under arrest in 
civilian clothes, wearing the suit he has on now. 

_@Q That wasondune 1? A. Yes, sir, about 3:00 A. M. 
CROSS- EXAMINATION 

BY MR. MERWIN: 

Q Officer Didone, what department are you attached to? A. The Narcotics — 

Q On the morning of June 1, 1957, you apprehended how na ny men walking 
down the street? A. I arrested one man along with my partner, Detective Paul. ., 

Q. How many men did you observe walking down the street? A. There | 
were three, sir. 

Q. Did you talk to these three men? A. Yes, sir. 

Q. You personally? A. Yes, sir. 


4a: 


Q Did you ask the defendant any questions? A. Yes, sir. 
Q Did you then search them? A. I searched one person, the defendant, 
after he was placed under arrest. 


Q. Did you search the others? A. No, sir: 

Q. What happened to the other two? A. They after identification was taken 
down, they were released. | | 

25 Q They were taken to the station? A. No, sir, they weren't arrested. 

Q. Do you know of any reason why you arrested this man? Was it the fact 
that he had a pistol? A. He had thrown a pistol down. 

Q Is that an American pistol? A. If I recall correctly it is a Spanish 
Astreastre. 

Q Would you say it is a souvenir? A. No, I wouldn't say it is a souvenir 
because the pistol contained five rounds and I personally fired it and it did fire. 

Q. What is that? A. I personally tested it and it did fire. 

@ Do you have the names of the other two men? A. One was Bailey Wright 
and the other was Thomas Layers. 
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Q Were they white or colored? A. White, yes, sir. 
Q Were they service men? A. I believe they were, sir. 
Q Were they in uniform? A. No, sir. 
MR. MERWIN: No further questions. 
THE COURT: Step down. 

(Witness left the stand.) 
THE COURT: Will counsel come to the bench? 
(At the bench:) 
THE COURT: Iam not so sure this gun is the gun. | 
MR. MERWIN: That is up to-me to carry that information. | 


THE COURT: What is the proof that it is the same gun? He says it looks 
like the gun he used. 
MR. MERWIN: He identified it. He admitted he had the gun /and that he 
owned the gun. 
THE COURT: He admitted he had the gun when he was arrested? 


MR. MERWIN: I thought of that but I thought I would give the Government -- 

THE COURT: You do not want to object to it? 

MR. MERWIN:. At this time I do want to object and I want the record to 
show that. | 

MR. TITUS: I think this gun has definite probative value. 

THE COURT: I do too but you can not prove it is the same gun. 

MR. TITUS: There are many cases when they can’t prove it is the same 
gun but the witness says it looks like it and that is something.£er the jury to 
consider in passing upon the evidence. | 

THE COURT: I think you will find those cases were when the arrest was 
made at the same time. 

MR. TITUS: May I respectfully say this, Your Honor. Wiien he say it looks 
like the gun, it seems to me that it makes no difference if it was a year after 
as long as they can say it was the same gun. The policy would be the fact the 
witness has identified it as best as he was able to and it has been probative value 
for the jury. 
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THE COURT: You have already put in evidence that the man had a gun? 

MR. TITUS: Yes, sir. 

THE CORT: The question is was this the gun? 

MR. TITUS: Yes, sir. 

THE COURT: It is not enough, the fact that he says it looks like the gun. 

MR. TITUS: It is enough if he says it looks like it. 

THE COURT: That is not enough. You find me some law on that. We will 
take a recess while you find me some law on that. 

(END OF BENCH. -QPEN COURT) 

THE MARSHAL: This Honorable Court stands recessed until return of Court." 

(The Court recessed at 11:05 and reconvened at 11:30 A.M.) 

OPEN COU RT: 7 

THE COURT: Will counsel come to the bench? uy, 

(AT THE BENCH:) 


Lb: 


MR. TITUS: Your Honor, here is the situation. The opinion does not commen 


9 


on that fact. In other words, the two paragraph opinion goes off on other points 
but it was raised by the appellant and Meekler tried to find the brief the Govern- ~ 
ment filed. Incidentally, I learned of another.case, which is the Tatom case. 
Now I haven't been able to get that -- 
28 THE COURT: Well I will hold my ruling on it until after lunch. It will stand 

as it is now and if the case is sustained I will allow it and if not I will strike it. 

{END_OF BENCH:) 

OPEN COURT: 

MR. TITUS: Please call, Mr. Clayton. 
Whereupon 

VERNEL CLAYTON 
was called as a witness by the Government and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 
Q. Will you state for us your full name and hold your voice up? A. Vernel ‘ 


Clayton. 
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Q Where do you live, Mr. Clayton? A. 1209 Eye Street, Northwest. 


Q And are you employed here in the District of Columbia? 
Q What is your job? A. With the Washington Terminal. 
Q Is that at Union Station? A. That is right. 


A. Yes, I am. 


Q Do you have any other job besides that? A. No more tran a is time 


cab driver. 


Were you a part time cab driver on the day of May 15, 1957? A. I were. 


Do you own one cab or have you one cab? A. Yes, sir. 
What type cab is it? A. Skylark. | 


Skylark? A. That is right. 
And on the day of May 15, 1957 were you driving your cab? A. I were. 
On that morning did you have an occasion to be in the vicinity of Eleventh 
and N Street, Northwest? A. That is right. 
Q. Did you pick up a fare there? A. I did. 
Q About what time do you estimate that? A.. About 3:00 otclock. 


Q. In the morning at 3:00 A.M.? A. Yes, sir. 

THE COURT: In the District of Columbia? 

THE WITNESS: Yes, sir. 

BY MR. TITUS: 

Q Was this fare that you picked up dressed in ee was 
A. Yes, sir. 


Q. Was he dressed in civilian clothes? A.. Civilian apaee 


it a man? 


Q Do you see that man here in the courtroom today? A. I don't believe 


I do. 
@ Can you stand up and look again? A. Ido. 
Q You did see him? A. Yes, sir. 


Q. Will you come down and put your hand on his shoulder ahd see if he = 


the man you picked up at Eleventh and N Streets? A. Yes, sir. 
Q Go over and put your hand on his shoulder. 


MR. TITUS: May the record show the witness has placed his hand on the 


Defendant Rogers? 
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THE COURT: Very well. 

THE MARSHAL: You may take your seat back in the witness box. 

BY MR. TITUS: 

Q Mr. Clayton, when you picked up this defendant at Eleventh and N Streets 4} 

in the District of Columbia, where did he direct you to go? A.. Sixteenth 
and California Street, Northeast. 

Q. Sixteenth and California Street, Northeast? A. That is right. 

Q Did you drive him to Sixteenth and California Streets, Northeast? A. 
Yes, I did. 

Q. What time approximately was it when you arrived there? Can you esti- 
mate? In your own words, how long did it take you approximately, to drive there?, 
A. About fifteen minutes. : 

Q Would that place it around 3:15 o'clock? A. That is right. 

Q What happened when you arrived at that address, was that in the District 
of Columbia? A. That is right. 

Q. Sixteenth and California? A. That is right. He said-Sixteenth and Cal- 
ifornia but when we got there he said Sixteenth and Rosedale. 

Q How far is Sixteenth and Rosedale from Sixteenth and California? A. 

A block. 

Q_ Did you take him then to Sixteenth and Rosedale and is that in the Dis- 
trict of Columbia? A. Yes, sir. 

Q. When you got to Sixteenth and California Streets what happened there? 

A. Well I turned my light on to collect my fare and when I looked around he drew 
this gun on me and said cut the light out. ! 

@, Then what happened? A. He said drive around the corner and he said 


give me your money and I gave him my money and he said do you have any 
change in your change carrier so I gave him that. 
Q You gave him your change carrier? A. That is right. 
Q. How much totaled money did you give him? A. $10.00. 
Q. What did he do with your change carrier? A. He gave it back to me. 
Q Did he take any money from the change carrier? A. He did. 
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Q. When you said you drove around the corner what street would that be? 


A. Rosedale. 


Q Inother words, you were -- A. I was on Sixteenth Street. 


Q Was that still in the District of Columbia? A. That is right. 
Q. After you had given him the change carrier and the $10.00, part of which 


you said he took from the change carrier what did you then do? 
me to drive him back to where I picked him up. 

To where you picked him up? A. Yes, sir. 

Did you drive him then? A. Yes. 

To what street? A. Eleventh and N Streets. 

Is that in Northwest Washington? A. That is right. 


What did you then do? A. Well I went and reported it. 
Reported it to whom? A. The officer. 


Pardon? A. To an officer. 


Seventh and O? A. That is right. 


Q 
Q. 
Q 
Q 
Q 
Q 
Q 
Q. 
Q 
Q. 
Q 


street. 


A. Well he told 


What happened when you arrived there? A. He got out then. 


Where did you see the Officer, Mr. Clayton? A.. Seventh and O Streets. 


Was he an officer on the street or in a car or what? A.) He was on the 


Q Now Mr. Clayton, did you have an opportunity taobserve the gun the 


defendant had? A. It was an automatic. 
Q, It was a what? A. An automatic. 
Q. What type of gun did he have, a small one or what? A. 
a large one. 


‘It looked like 


Q Did you have an opportunity to see the face of the defendant when he got 


into the cab? A. Not when he got in. 


Q. When did you see him? A. When I turned the light on. | 


Q. When you turned the light on? A. Yes, sir. 
Q. Did you turn around at that time? A. Yes, sir. 
Q Now after you reported this to the police officer on the 


| 
| 
| 
| 
| 


street, as you 


told us you did, did there come a time after that when you again saw this 
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defendant anywhere? A. I don’t remember seeing him anywhere else. 

Q. Pardon? A. Nowhere but down here. 

Q Here? A. That is right. 

Q. In this building? A. Yes, sir. 

Q@ Do you recall where that was in this building? Do you know the name 

af the place where you were in the building? A. He was in the cell. 

Q In the cell in this very building? A. That is right. 

Q Do you know what that date was, Mr. Clayton, approximately? A. I 
can't remember exactly the date. 

Q. Do you remember whether it was a week or more metaritutsikegpeusd 
to you? A. It was longer than that. 

Q D6 you recall how long? A. About a month. 

@ Who was with you at that time, if anyone, when you saw the defendant 
in the cell block? A.. Detective “Bailey. 

Q Detective Bailey? A. That is right. 

Q Do you remember if anyone else was with you at that time? A. No, no 
one else. 

Q Had you been summoned down to that cell block? How did you happen 
to be there, do you recall? A. That is right. 

Q Do you recall how you happened to be there? A. Well I went down with 

Detective Bailey. 

Q With Detective Bailey? A. That is right. 

Q Did he ask you to come down? A.. He did. 

Q Do you remember what time of day it was you were in the cell block? 
A. I guess about 12:00 o'clock. 

Q Had you been, was that around noon? A. That is right. 

Q Had you been anywhere and in any way 2 part of a proceeding in a court- 
room or a hearing room before you went into that cell block that you recall? 
A. I were. 

Q. Youwere? A. Yes, sir. 

Q Had there been some kind of » hearing when you went there before, 
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somebody sitting on a bench, sitting like the Judge is now? A. I can't remember 
that. | 

Q. You do not recall that? A. No, sir. | 

Q. What kind of a hearing, do you recall that, when you said you were at 
some kind of a hearing. Do you remember what kind it was}? A, Well he asked 
me could I identify him if I saw him. 

Q Who asked you that? A. Detective Bailey. 

Q. Now when you were in the cell block, you said with. Detective Bailey, 
did you talk with the defendant or did he talk with you? A. Yes,|he did. 

Q, What did he have to say to you? A. Well he said if I would drop the 
charge against him he would give me my money back. 

Q, If what? A. If I would drop the case against him he mould give me my 
money back. 

Q. He would give you your money back? A. Yes, sir. 

Q Did he say anything else that you remember, Mr. Clayton? A. He said 


he was sorry. 


Q Sorry for what? A. That he robbed me. | 

Q That was this man seated right here? A. That is right: 

MR. TITUS: Your Honor, in view of the fact that this witness has testified 
to the effect that he believes the gun used was a large gun, I am going to ask 
the Court to withdraw from the evidence the small gun, which I attered into 
evidence. 

THE COURT: The clip, the bandanna handkerchief, and the ox the jury 
will not regard them in any way at all. 

BY MR. TITUS: 

Q Is that the extent of your recollection, is that all that you remember that 
the defendant said to you in the cell block downstairs? A. Thatiis all. 

MR. TITUS: Your witness. 

CROSS- EXAMINATION 

BY MR. MERWIN: 

Q. Mr. Clayton, do you recall on the morning of May 15, 1957, you said 
that it was about 3:00 o'clock? A. Yes, sir. 
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Q How do you remember it was at 3:00 o'clock? Could it have been four 
o'clock? A. It wasn't that late. 

Q. Could it have been 2:00 o'clock? A. It was after 2:00 o'clock. 

Q. It was after 2:00 o’clock? A. Yes, sir. 

Q. Do you keep a manifestation of all your cab fares? A. Yes, I do. 

Q. Do you have that manifestation with you today? A. I don't. 

Q. You are sure it was after 2:00 o'clock? A. Yes, sir, it was after 2:00 
o'clock. 

Q Was it light or was it dark out? A. It was dark out. 

Q Wasit raining? A. It wasn't raining. 

Q “Wien you saw him was it a cold morning? A. It was right chilly. 

Q Do you remember what you were wearing? A. I had on a light coat. 

Q. Are you sure about that? A. Yes, sir. 


Q. Where was your change purse? A. It was in the front. 
Q Was that on your person or was it in the cab somewhere? A. I had it 


on the seat. 

Q Did he lean over and pick it up from the seat or did he ask you to hand 
it to him? A. He asked me to hand it to him. 

Q. Do you know a Mr. Amos Smith? A. Yes, I do. 

Q.. Did you know him prior to May 15, 1957? A. I didn’t know him then. 

Q. You did not? A. No. 

Q Did you ever discuss this case with him? A. No, sir, I haven't. 

Q. Did you ever talk to him at all about this case? A. Well we talked 
about it. 

40 Q The morning that you appeared before the Commissioner in this build- 
ing, did you have an opportunity to testify? Do you know what I mean by testify? 
Did you get on the stand as you are now and did you make any statement from 
the stand? A. Yes, I did. 

Q. You did make a statement? A. I don’t. 

Q You did make a statement from the stand as you are sitting there now? 
A. Yes, sir 

Q Did you make a statement on the stand in this building in June or May 
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of this past year? A. In June I did. 

Q. Was this man present? This man here was he in your presence at the 
time? A. Iam not sure. 

Q Are you. sure this is the man that allegedly held you up on May 15? 
A. Yes, sir. | 

Q. How do you know that? You can’t remember the other matters? How 
can you state you can remember him now? Do you remember talking to him 
on June 1, when you came in for a hearing at this place SEES A.. Down 
in the cell I did. 

Q Do you remember talking t6 him? A. Yes, sir 

Q, Where was the cell? A. It was downstairs. | : 

Q With reference to the hearing room where was the cell? | Was it before 
you went into the hearing room or after you went into the hearing room? A. 
It was after. 


Q. Fez taintasibinvaticscriceiietotesa) Manse Peet ec ore Seats 


ified, after you made a statement? A. That is right. 

Q Did you have an opportunity to talk to him before that day at any time? 
A. No, I didn’*t. 

Q Do you remember how Mr. Rogers was dressed on the morning of May 
15, 1957? Do you remember what he was wearing? A. Well he had on a tweed 
coat. : | 

Q Do you remember his trousers? A. He had on light trousers. 

Q. Did you ever discuss this case with Mr. Titus, the United States Attor- 
ney? A. No, sir. 

Q You never had an opportunity to talk to Mr. Titus aboct this case? A. 
No, sir. 

Q.. About what you would testify to in this court when you were called to 
testify in this case? A. I can't remember that. 

MR. MERWIN: No further questions. 

THE COURT: The witness is excused. Step down. 

(Witness left the stand.) 
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MR. TITUS: Detective Bailey, please Mr. Marshal. 
Whereupon 
JOHN T. BAILEY 
was called as a witness by the Government and,having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. TITUS: 

Q State your name and assignment, please. A. John T. Bailey, Detective 
Sergeant, Metropolitan Police Department, assigned to the Rbbbery Squad. 

Q Directing your attention to the month of June 1957, were you assigned 
to that same squad at that time? A. I was, yes, sir. 

Q Were you assigned to be in charge of the investigation of one Amos 
Smith and Vernel L. Clayton concerning a charge of robbery? A. Yes, sir, I 
was. 

Q Pursuant to that did you have an occasion to have the defendant James 


W. Rogers in your presence during the month of June or in other duties? A. 
Yes, I talked to Mr. Rogers. 


Q What date was that? A. The first day I talked to Mr. Rogers was June 
1 on a Saturday morning. | 

Q We are not going into that day for the moment but subsequent to that 
did you have an occasion to talk with him here in this building? A. I talked to 
Mr. Rogers, I believe it was Wednesday, June 6, 1957 in the US Commissioner's . 
cell block, and then also in the US Marshal's holding block where they hold pri- ‘ 
soners. 

Q Is that downstairs in this building? A. The Commissioner is on the 
first floor and the holding block is in the basement. 

Q Had the defendant at the time you spoke with him in the Commissioner's 
block and cell block been arraigned? A. The first time, no, sir, he had not 
been arraigned. 

Q. Was he arraigned before the Commissioner? A. Yes, sir, he was 
later on. 


> 
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Q Did you talk to him after he was arraigned before the Commissioner ? 
A. I did, sir. | 
Q@ Where was that? A. It was in the Commissioner's cell block in the 
hallway there. | 
Q Now pertaining to the time that you spoke to him after his arraignment 
before the Commissioner or his preliminary hearing, more accurately, who 
was with you at the time? Well eventually Mr. Clayton and Mr. Smith were 
with me. | 
Q Are they the two people who just testified in this case? A. Two com- 
plainants, yes. 
@ Would you relate to the Court and jury, confining yourself to tia t time 
after his arraignment, what took place with the defendant and what did he have 
to say? A. After he was arraigned Mr. Rogers turned around and told me 
he wanted to talk to me and I told him to go on in the back and he said, bring 
back the two cab drivers because I want to talk to them and I brought them back 


and he said he wanted to talk to’tixam alone. I said you can't talk to them alone 
and he said, you all were right and I will pay you the money back if you won't 


press charges. 

Q To both of them? A. Both of them were there and I told Mr. Clayton 
and Mr. Rogers they had nothing to dc with it. He said well, you all were right, 
I was the man who robbed you, the gun wasn’t loaded and I needed money to go 
back to the Philadelphia Navy Yard where he was stationed and that he was 
SOrTy. | 

Q What? A. That he was sorry. 

Q Was the man who said that to you and the two witnesses the man sitting 
here at this counsel table? A. Yes, sir, the man in the light tan suit. 

@ Had you, prior to this time used any force, beating or coercion to obtain 
that statement from him? A. No, sir. 

Q. Did anyone else in your presence or to your knowledge use any force 
or coercion? A. No, sir, nobody. 

Q Did you make any promises of rewards or did anyone else? A. No, sir. 
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Q Did anyone else in your presence make such a statement? A. There 
was not anyone else present. 

Q That was right here in this court building? A. Yes, sir. 

MR, TITUS: Your witness. 

CROSS-EXAMINATION 

BY MR. MERWIN: 

Q. Directing your attention to the first day of June 1957? A. Yes, sir. 

Q Did you have an occasion to see this man on that day? 

MR. TITUS: Your Honor, may we approach the bench? 

(AT THE BENCE:) 

MR. TITUS: Maybe I am being over indulgent but I think this might bring 
out the fact he received a confession for carrying a dangerous weapon. 

46 THE COURT: Of course. 

MR. TITUS: I know that and I feel as it stands, Iam worried abait this 

thing in the courtroom. 


MR. MERWIN: Excuse me, in my cross-examination, if I cross about some- 
thing like that he will bring it out. 


THE COURT: No, if you bring it out you will be the blame for it. 

MR. MERWIN: I will? 

THE COUT: Sure. 

MR. TITUS: May I speak with the witness for a moment for that purpose? 

END OF BENCH, OPEN COURT:) 

BY MR. MERWIN: 

Q Did you see this defendant on 1 June 1957? A. Yes, sir. 

@. And did you have a complaint that was filed by Mr. Vernel Clayton and 
Mr. Amos Smith, Jr. ? A. Yes, sir. 

Q Do you have that in your records? A. Yes, sir. 

Q Did you associate the two yourself? A. Yes, sir. 

Q Will you tell us how you did that? A. Well Detective Valentine and my- 
self responded to both holdup calls made by these comp#dinants and the descrip- 

47 tion that they gave to Detective Valentine and myself at the time they 
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reported the robberies, especially the man's height and sharp features, said he 
had a very long nose and his ears were very small, the first time we saw the 
defendant he fitted the description and from the information Mr. Didone and 


Mr. Paul of the Narcotics Squad gave us it was put together that it w 


man. 
Q Could you have been mistaken? 


ould be our 


MR. TITUS: I object, how could he have been mistaken, he wasn't the man 


who was robbed? 
THE COURT: You can't answer. 
Q In your experience have you ever been mistaken? 
MR. TITUS: I object. 
THE COURT:. Sustained. 
MR. TITUS: The Government rests, Your Honor. 
MR. MERWIN: Piease call Mr. Hill. 
Whereupon 
JESSE EMMETT HILL, SR. 


was called as a witness by the defendant and, having been first duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MERWIN: 
Q What is your full name, please? A. Jessee Emmett Hill, 


‘Sr. 


Q. Where do you live? A.. At the present time Iam stationed aboard the 
USS Bristol, DD 857. My permanent home address is 249 Marville Trailer 


Park, Newport, Rhode Island. 


Q Where are you presently stationed? A.. Aboard the USS Bristol which 


is reporting at the time off the Coast of Turkey. 
Q. Were you subpoenaed to appear here today? A. Yes, sir. 
Q Do you know the defendant, James W. Rogers? A. Yes, I 


do. 


Q How long have you known him? Have you been with him at any time 


prior to May 15, 1957? A. Yes. 
THE COURT: Keep your voice up. 
Q@ When did you last see him? A. May 16. 
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THE COURT: You saw him on May 16? 

THE WITNESS: Yes, sir. a 

Q My question was, did you ever go out with him before May 16? A. Yes, ,, 
sir, we used to go out a lot with different cruisers. 

49 Q Directing your attention to May 16 -- 

THE COURT: You said sixteenth. 

Q Directing your attention to May 16, what do you recall about May 16, 
1957? A. They was giving a Shoreman's dance over to the main club and Joe 
Turner was supposed to appear. He didn’t appear, his band appeared and they 
said he was sick. 

Q. You remember it was May 16? A. Yes, Ido. 

THE COURT: Was he at the dance with you? 

THE WITNESS: He was at the dance, I think I got there ahead of him. 

THE COURT: What time did he arrive? 

THE WITNESS:. About 8:30 and he come about ten or fifteen minutes later. 

Q That was May 16, is that correct? A. That is right. 

Q Did you see him onthe 15? A. I can't recall that date. 

Q. Do you recall seeing him on May 15? A. I got off the ship at 1600 hours. 

Q What time would that be in civilian hours? A. That would be 4:00 
o'clock otherwise. 

THE COURT: You saw him on the 14th at 4:00 o'clock? 

THE WITNESS: No, sir, I left the ship, I started from the ship at 4:00 
o’ clock. 

50 THE COURT: You saw him at 4:30? 

THE WITNESS: Yes. 

THE COURT: Where? 

THE WITNESS: It was on West Broad close the Y. 

THE COURT: What city? 

THE WITNESS: Newport, Rhode Island. 

BY MR. MERWIN: 

Q Mr. Gill, at 4:00 when you met Mr. Rogers, what was he doing? 
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He was walking down the street and I caught up with him and I tried to talk to 
him to come back to the ship, he had been over the hill about two or three days. 
Q What do you mean by AWOL? A. Absent without leave. 
Q What did you say to him? A. I asked him why didn’t he come on back 
to the ship, the way he looked and he looked terrible and he asked me where I 
was going and I said I was going to have a beer and gave him a dollar and he 
told me he was going to the dance on the 16th before that week was up. 
Q Did you buy him any food at that time? A. Yes, I gave him a dollar. 
Q Did you buy him any sandwiches? A. I can't tell you what he did with 
the dollar, I went in the Little Y. 
Q.. Did he ask you for the dollar? A. No, sir, I volunteered and gave it 
to him, he said he hadn't eaten all day long. 
51 Q. Do you recall seeing him after 4:30 that evening? That was the evening 
of May 14? A. Afterwards, no, sir, I couldn't say. 
Q The next time you saw him then was? A. The night of the 16th at the 
dance. | 
MR. MERWIN: No further questions. 
CROSS- EXAMINATION 
BY MR. TITUS: 
Q@ You say you are presently stationed on the U.S.S. Bristol? A. Yes, sir. 
Q What duty were you assigned to there, what ship back in May, the same 
ship? A. Yes,sir. 
Q. Where was that docked at that time? A. It was docked in Newport, 
Rhode Island. 
Q Atthe Naval Base? A.. At mike 3 because I am a regular mike, that is 
where we mike it, you see they. have only one peer there. 
Q. On the month of May 1957 was the defendant also stationed on your ship? 
A. Yes, he was. | 
@. What were your duties at that time? A. I was on the master at arms 
force. | 
Q. Master atarm force? A. Yes. 
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52 @ What was the defendant's duties? A. He'was a regular deck, sir. 

@ How long had he been AWOL? A. I figured, I think he went over right 
after the first dance. 

Q. How do you recall? A.. Right after the first dance on May 2, yes, sir, 

I figured from 3 May on. 

Q From 3 May he had been AWOL up until the time you saw him on May 14? « 
A. Yes, sir. > 

Q. Had you seen him before May 3 and 14? A. Just -- I used to be in town 
quite frequently there at Newport and every time. 

Q. Every time you would go to town between May 3 and May 14? A. Yes, sir, 

Q Was he in uniform? A. No, sir, he had on civilian clothes. Ry: 

Q. How many times would you say you saw him between May 1 and May 
14? A. About three or four. 

Q, Would it be mostly on? A. Ona master arm force. I returned every 
arm and every seven weeks there I wauld get a standby and get off anyway. 

53 Q.. Do you mean you would have liberty about every night the ship was in 
dock? A. About every night. 

Q. And you saw him only three or four times? A, You see very seldom, 
my wife usually picked me up and sometimes I would tell her I would stand -- 

THE COURT: Speak up. 

THE WITNESS: It is hard for me to speak loud. 

BY MR. TITUS: 

Q When you saw the defendant, which you said was three or four times, 
where did you see him on these occasions? A. Usually across from the little 
YMCA on the ground by a place called The Old Folks Home which is a beer joint. . 

And the other place was the YMCA? A. Yes, sir. 
Would he be with people or alone? A. Mostly be alone. 
Mostly alone? A. Yes,-sir 
Do you know the name of his girl friends? A. No, sir, I didn't. 
Do you know a woman by the name of Viola Johnson? A. No, sir, I 
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Q Did you ever hear the defendant mention the District of Columbia? A. 


Quite a few times. 
Q. In what respect would he mention it? A. He said he hada 


ington. 
Q. Did you say his wife was? A. No, sir. 


| 
| 


kid in Wash- 


Q Did he tell you he was married? A. That was something tried to kid 


him about and he wouldn't tell me. 


Q. Did he ever tell you he was returning or going back to Washington at 


any time? A. No, sir, he didn't. | 
Q Did he tell you where he lived in Washington or if he lived 
ton? A. He told me he had a cousin in Washington. | 
Q. Did he tell you the cousin's name? A. No, sir, he didn't. | 


in Washing- 


Q What did you do on May 15? A. May 15, I think I went straight home 


that night. 


Q You what? A. I think I left the ship there and went straight home. 
Q Did you see the defendant that day? A. No, sir, I didn't. In fact, Iam 
quite sure I didn't on the 15th because my wife was strick about my drinking so 


she usually picks me up and I go straight home. 


Q. She picks you up? A. She picks me up about every efternpor: unless I 


am riding with one of the other fellows. 

@ What did you do on May 15? A. I went straight home, i 
up and we planned to go to the dance the following night. | 

Q What time did she pick you up? A. 1615. 

Q. That is 4:15 in the afternoon? A. Yes, sir. 

Q Were you off duty that day? A. Yes, sir. 

Q What about the day of the dance? What day was that? A. 
on a Thursday. 

Q@ Where was the dance held? A. At the EM Club. 

Q Where? A. Enlisted Men's Club. 

Q. You say it was on a Thursday night? A. Yes, sir. 





picked me 


I think it were 


Q Was that a dance given at the EM Club? A. I had only been to two 


there, the first one was on the second and the first time I went out 





there. 
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Q. When was the other time? A. On the 16th. 

Q On the day of the 15th. Let me ask you this question: You knew the 
defendant was AWOL from your ship? A. Yes, sir. 

@ You had known from May 3 up until the time on the 14 when you saw pia 
again? A. Yes,sir 

@ You had seen him three or four times in between that at the YMCA and 
the Old Folks Home? A. Yes, sir. 

Q. And you knew he was AWOL from your ship. A. Yes, sir. 

Q And you reported that fact to your commanding officer? A. They had 
a pick up notice out. 

MR. MER WIN: I am going to object to this, Your Honor. 

THE COURT: He has a right to. It is cross-examination and he had a right 
to lead the witness butihe has no right to go into that. The witness did not say 
that he hadn't reported. 

MR. MERWIN: But he asked the question, did you report him? 

THE COURT: And he said he hadn't. Go ahead. 

BY MR. TITUS: 

Q Did you tell anyone you had seen him? A. He told me to tell a second 
class shore mate he would be back the following Monday. 

Q. Did you do that? A. I did. 

Q. Who was filling the job the defendant had aboard ship? Did they have 
anyone? A. Not particularly, usually there are so many assigned to them. 

Q. Who was your particular officer and chief you reported to? A. Chief 
Oliver? 

Q Did you report to Chief Oliver where the defendant was? A. No, sir, 
I did not. 

Q You did not? A. No. 

Q How good a friend of yours was the defendant? A. Well, we weren't 
what you would call strong friends, we just knew each other. 

Q. But you had seen him very frequently, you testified? A. The size of 
that town is such that you couldn't help from seeing each other if you went to 
town. 
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Q But you saw him at the dance? A. I saw him at the dance and quite a 


few fellows saw him at the dance. 
Q. You saw him every day? A. He left for town and he stayed left. 


Q. And during the course of the day on board ship you would have no occa- 
sion to see him? A. There would be quite a few times I wouldn’t see him there. 
58 Q. Had he ever been to your house with your wife? A. Not that I know of. 
Q Imean for dinner? A. I have invited him but I don't think he ever got 


there. 
Q. Now in Newport, if I am not mistaken, there is a Naval Air Base? 


A. No, sir. | 
Q. Are you sure of that? A. Yes, sir, the Air Base is at Providence Point. 
Q Isat Providence? A. That is seventeen miles outside of Providence 

going South. 
Q The Air Baseis? A. Yes, sir. 
@ Are you familiar with a town called Cranston? A. No, sir, I am not. 
Q. Cranston, Rhode Island? A. No, sir, I am not. | 
Q,. Are you familiar with a Naval Air Training Station in Rhode Island 

near Providence? A. I have never been there. . 
Q. Have you ever heard of it? A. The only place I know of | it Quonset 


Point. 
59 Q How do you know there is a Naval Air Station at Quonset Point? A. 


Yes, sir. 
Q. How do you know, how far away is it? A. The only way/you can get to 
Quonset Point is you have got to get the bus and go to Providence and catch 
the crash boat. | : 
Q. You could catch a boat over there? A. Yes, sir. 
Q How long would it take you? A.. About an hour and forty-five minutes. 
Q And when you get over there they have those Navy planes do they not? 


A. Yes, sir. 
Q. Did you ever catch a ride on a Navy plane? A. Sir, this is the first 


time I have ever flown, when I flew here. 
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Q. You can catch aride? A. I have always been afraid to fly. I didn't 
want to take this one but I had nothing to say about it. 

Q Did you see the defendant on May 13? A. I couldn’t recall. 

Q Beg pardon? A. I couldn't say definitely that I did. 

Q You don't recall? A. No, sir. 

Q Do you recall the fourteenth? A. Yes, sir, the fourteenth. 

Q.. Can you say you didn't see him on the 15th? A. I couldn't say I see him - 
on the 15th. 

Q You did say that you didn't see him on the 15th? A. Yes, sir. I defi- 
nitely went home on the 15th. 

Q Is this your testimony, that on the 15th of May you did not see him? 
A. Lam stating that now. I think the officer that pressed me, I think I gave him 
the same statement. 

Q What did you do onthe 13th? A. The 13th, I carried out my regular 
duties of mess hall master arms. 

Q. Did you get off the ship that night? A. At 1800 hours. 

Q 1800 hours? A. That is six o'clock. 

Q This is onthe 13th? A. Yes, sir. 

Q. Did you see the defendant that night? A. I couldn't say I didn't or 
that I did. 

Q. Where did you go when you got off at 1800 hours? A. I usually go to 
town about three times a week. 

61 Q Where did you go on the night of the 13th? A. I went to 249 Marville 

Trailer Park. 

Q Where? “A. 249 Marville Trailer Park. 

Q. Is that where you live? A. Yes, sir. 

Q Did you go out after you went home? After you went to that address? 
A. It is very seldom I go out. You see it is eight miles from the city. 

Q On 13 May did you go out that night? A. No, sir. 

Q Did you see the defendant at all during that day? Now a moment ago 
you said you weren't sure? A. Well I coulin't. 
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Q Are you sure? A. It would have been impossible after I got off at 1800 
hours. 
Q It would be. Why? A. It would be impossible to get off in the day time 
at the job I had during regular working hours and I would have to stay there until 
the last meal had been served at 1800 hours Navy time. 
Q. What happened? Is that your explanation? A. No, sir, you see when I 
get off late my wife picks me up or I have to catch a late bus and she picked me 
up that night. 
Q.. And you went home? A. And stayed home. 
Q. Then you did not see the defendant? A. No, sir. 
Q But a moment ago you weren't sure. Why weren't you sure? A. Iam 
not sure of the dates, the only date I am sure of is that the defendant called and 
checked about the dance. | 
Q. What date was that? A. Sixteenth. 
Q. That is the only date you are sure of? A. The second and the sixteenth. 
REDIRECT EXAMINATION 
BY MR. MERWIN: 
Q. Do you remember the day before the dance? A. The fifteenth. 
Q Do you remember clearly in your mind? A. I think I do. 
@ And did you see Mr. Hill on that date? A. That is my name, Mr. Hill. 
Q Iam sorry. Did you see Mr. Rogers on that day? A. That day? Let 
me think clearly, Oh, I don't think I did at all. 
Q. How about the fourteenth? A. I am quite sure that I saw him on the 14th 
because that was one of the days this other fellow was driving. 
Q. What do you mean by the other fellow was driving? A. We take turns 
about, four of us living in that park out there and when we got messed up I told 
him I was going to make a phone call and that is when I met Rogers on the 14th. 
Q. But ordinarily you would have gone directly home? A. Yes, sir. 
@ And can you recall whether it was on the 14th that you gave Mr. Rogers 
the dollar? A. Yes, sir, because I was intending to make a call to New York 
that day. 
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Q And did you make yourcall? A. No, sir, I never got around to it instead 
I got a little tight. 

Q. A little tight? A. Yes, sir. 

MR, TITUS: No further questions. 

THE COURT: That is all, you may step down. 

(Witness left the stand.) 

MR. MERWIN: Your Honor, please, I haven't had an opportunity to talk to ~*’ 
Alice Young. May we take our recess now or may I have five minutes totalkk  “ 
toj.her. I talked to her once before and I also attempted but was unable to talk 
to her again before I put her on the stand. May I do that now? 

64 THE COUR®: Yes, sir. 
MR. TITUS: May I be excused for a moment, Your Honor, please? 
THE MARSHAL: This Honorable Court is recessed for ten minutes. The 
jurors may step outside if you wish. 
(The Court recessed at 11:15 and reconvened at 11:25.) 
OPEN COURT: 
MR. MERWIN: Please call Alice Young. 
Whereupon 
ALICE BEVERLY YOUNG 
was called as a witness by the defendant, and having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MERWIN: 
Now, Miss Young what is your full name, please. A. Alice Beverly Young. 
How old are you, Miss Young? A. Twenty-one. 
Where do you live? A. 41 Calender Avenue, Newport, Rhode Island. 
How long have you lived there, Miss Young? A. All my life. 
Now do you know this man here, James Rogers? A. Yes. 
Did Mr. Rogers ever visit at your home? A. Yes. 
Did you ever go out with him on dates? A. Yes, sir. 
Directing your attention to May 16, 1957 do you recall having a date 
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with him on that night? A. Yes. 
Q. Will you tell us about your date? Where did you go? A. We went to a 
dance over to the EM Club to see Jay Turner. | 
Q Whois Jay Turner? A. He is a musician. 
Q. Do you remember seeing anybody else there on that evening of May 16? 
A. The girls and boys we went with. 
@ Who else did you see there at that time? A. That was all, there was 
a lot of people. | 
THE COURT: Who did you go with? 
THE WITNESS: Him and a girl named Barbara Anderson, Virginia Johnson, 
and Mary Riley and a sailor friend of his named Cooper. 
What time did you arrive at the dance? A. About 9:30. | 
Do you remember seeing him at all during the day of May 16? A. No. 
That is before he picked you up to go to the dance? A. No. 
Did he pick you up before you went to the dance? A. Yes,sir. 
He took you to the dance? A. Yes. | 
Do you recall seeing him the day before? A. No. 
_Do you recall seeing him on the 14th? A. Yes, sir. 
Nowitell us something about that? Where did you see him on the 14th? 
A. He came up to my house and asked me to go out and I went out with him for 
a few minutes and then we stopped by my cousin's house and stayed over there 
until 11:30 playing cards. 
Q. That is 11:30 on the night of May 14? A. Yes, sir. 
Q. Now that is your recollection of these dates, is that correct? A. Yes, 





sir. 
Q How did you travel to Washington, Miss Young? A. a train. 
Q How long did it take you? A. Nine hours. 
Q. What time did you leave your home? A. Two thirty. 
Q. Two thirty AM? A. Sunday afternoon. 
Q And how did you come, directly by train or did you have| to make any 
transfers? A. I came to Providence by car and from there by train. 
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Q And the entire trip took you how! jong? A. Nine hours. 
Q. What time did you arrive here? A. A quarter til one. 
Q When was that? A. This morning. 
Q Do you know what you paid for your ticket? A. $18.62. 
Q. Was that one way or raind trip? A. One way. 
MR. MERWIN: No further questions. 

CROSS-EXAMINATION 
BY MR. TITUS: 

Your name is Alice Young? A. Yes, sir. 

. And where is your home located? A. 41 Calendar Avenue. 

Not here? A. Newport, Rhode Island. 

How long have you lived there? A. Twenty-one years. 

_ And for whom do you work? A. I don't work. 

Did you work in May or June of 1957? A. No. 

What is your occupation? What do you do? A. Nothing. 

How long have you known the defendant in this case, James W. Rogers? 
A. I had seen him over about two years ago he came there once and then he 
came back again. 

Q. Came back to:-your home, where you live? A. No, back to Newport. 
His ship went back and had just arrived back here. 

Q When did you first meet him? A.. About two years ago. 

Q How frequently did you see him after that? A. Not very aften. 

Q Can you estimate for us? A. He came back this time and I saw him 
twice. 

Q You saw him twice? A. Yes. 

Q When did he first come back and when did you first see him? A. I 
don't know when exactly he came back but that is when he asked me to go to one 
of these dances, the first dance. 

69 Q What dance was that? A. I can’t remember that. 

Q Do you remember what the month was? A. May. 

Q. May? A. Yes,sir 


Q. 
Q 
Q. 
Q. 
Q. 
Q. 
Q 
Q 
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Q. Are you sure of that? A. Huh? 

Q Was it the early part of May? A. Yes. 

@. Now you don’t remember what day nor where it was that he asked you 
this? A. Down on West Broadway, down by the YMCA. 

Q Down by the YMCA? A. Yes. 

Q. Did you happen to run into him there? A. Yes. 

Q. Who were you going by with? A. With some girls. 

@ You had a conversation with him? A. I was talking about, I told them 
I wanted to go see Joe Dudley and he said would I like to go andI said yes, and 
he said, I will take you. 

70 Q. Now Joe Dudley, that is the Rock and Roll musician? A.) Yes. 

@, He said he would take you to see Joe Dudley, when was that? A. That. 
was the beginning of May. 

Q What date was it that Joe Dudley was supposed to have eeared there? 
A. The first. 


Q. Of May? A. Well. 
Q. Well now was it on the first day that Joe Dudley was to appear there 


that he said that to you? A. No. 
When was that? A. Oh, a couple days before that. 
Now that would put it back before that? A. Yes. 
So you saw him before, not on May 1, but in April? A. Yes, sir. 
And did he take you to see Joe Dudley on May 1? A. Yes. 
Where was that? A.. At the EM Club. | 
That is the Enlisted Men's Club? A. Yes. 
Did they have a big dance that night? A. Yes. 
That was on the first of May, is that right? A. Yes. 
On the second? A. No. 
By the way, did the defendant ever discuss with you a woman named 
Viola Johnson, or do you know her? A. No. 
Q. Have you ever heard that name before? A. No. 
Q. Did he ever discuss Washington, D. C. with you? A. No. 
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Q Did he ever tell you he hada baby? A. No. 
Q Did you learn that later? A. Just today. 
Q Did you learn where the baby was? A. No. 
Q. Incidentally, when you saw the defendant on the, what date did you say, 
the 16th? A. Yes. 
Where was it that you first saw him? A.. At my house. 
That was about what time? A. About eight o'clock. 
Did he take you to the dance? A. Yes. 
On the 14th and you said you saw him two days before? A. Yes. 
Where did you first see him on the 14th? A. He came to my house. 
What time? A.. About 7:30. 
Seven thirty PM? A. Huh-hu. 
What did he do when he came to your house that night? A. He sat down 
a few minutes and watched television and then we went out. 
Q Where did you all go? A. Just walked. 
Q. Where did you walk to? A. To the store. 
Q What did you do at the store? A. I got a book and we came back home. 
Q What did he do? A. Nothing, we came back home. 
Q When you came back home, what did you do? A. We went over to my 
cousin's and played cards until 11:30. 
73 Who played? A. I did, he did, my cousin and her boy friends. 
What kind of cards did you play? A. Whist. 
Where did you have dinner that night? A. At home. 
Did the defendant eat with you? A. No. 
You had dinner before he came? A. Huh-hu. 
How was he dressed that night when he came? A. He had on a brown 
jacket and light brown pants. 
Q Lightbrown pants? A. And a brown jacket. 
Q Do you mean a coat like this? A. A top coat. 
Q Light brown? A. Dark brown. 
Q Dark? A. Yes, sir. 





45 
Q Could you describe it any further than that? A. With yellow lines and 
checks, no checks. ! 
Q. Did he pay for anything that night while you were with him? A. No, no. 
Q Begpardon? A. No. ! 
Q When you bought the book did you pay for the book? A. Ye 8. 
Q Now your cousin and the place where they played whist eee night, is your 
cousin still living there? A. They have moved since that time. 
Q. What is your cousin's full name? A. Velma Weston. 
Q. At her house? A. At her sister's house. 
THE COURT: I thought you said it was you cousin's house. 
THE WITNESS: They are sisters but they are my cousins, one of them was 
out and she was taking care of the baby. 
Q Now you talked with them about this particular night on the 14th? A. 
Well he wrote to her. I don't know exactly the date he told her to write down here 
and say that he was with me on the 14th playing cards. 


Q. He wrote to your cousin and told her that? A. Yes. 


Q. And by he you mean the defendant? A. Yes. 
Q. And that made you recall, now -when was that that he wrote? A. Idonlt 
, remember that, that was recently though, that was recently. 
» 5 Q Very recently? A. Yes. 

Q Within the last two or three weeks? A. No. 

Q Amonth? A. Yes. 

Q Up until that time you didn't know anything about it, the case? A. Yes, 
he had been down here before, he had been, here before once. 

@, When was that? A. Oh, last month. 

Q. Before he wrote? A. That was after he wrote, he wrote to me too and 
then he wrote to my cousins since that time. | 

Q When did he write to you? A. In July he wrote to me, after he came 
back here, after the 16th he wrote to me. | 

Q Now how long after the 16th? A.. About a week or two weeks. 

Q Now how do you remember he came back here? A. He called me up. 
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Q. From where? A. From Washington, D. C. 
Q Where was he when he called you? A. I don't know. 
Q. When was it when he called? A. I can't remember. 
Q. Well now you saw him on the 16th? A. Yes. 
@. You know how many days after that when he called you, don't you? Was -~ 
it a week? A. About a week. 
Q. About a week? A. Yes, sir. 
Q That he called you from Washington, what did he talk about? A. He 
said that he was going home on leave and he was going to call me from there. _ 
Q. Going home' on leave, and that he would call you from there? A. Yes. ., 
Q Where did he say home was? A. Mlinois. 
Q Did he call you from Dllinois? A. No. 
Q, When was the last time you heard from him? A. I didn't hear from him ~ 
any more after that, no, I didn't. 
77 Q Did you ever see him again after that? A. No. 
Q This is the first time you have seen him? A. Yes. 
Q. When did you learn you were coming here to testify? A. I got a sub- 
poena some time last month or the month before last. 
Q. These dates are more current than May 14, these are more recent for 
you, aren't they? A. Yes. 
Q And yet you don't recall those? Let me ask you this, as a result of 
that subpoena did you come to Washington? A. Yes, sir. 
Q When you got to Washington, did you see the lawyer for the defendant? 
A. Yes, sir. 
Q At that time did you receive this letter from the defendant? A. The 
first two letters I got from him was when Mr. Merwin wanted me to write to 
him. I wrote him a letter and told him about the case. 
Q You wrote who? A. Mr. Merwin. 
Q The lawyer for the defendant? A. Yes, sir. 
Q Nowdid you get a letter from the defendant? A. Two. 
78 Q When was the first one after Mr. Merwin's letter? A. They came 
together. 
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Q. Together? A. Yes. 


Q. What did the defendant say in his letter? A. That he wanted me to write 


his lawyer to tell him he was with me the 15th of May. 
Q. The 15th of May? A. Yes. 
Q The 15th now? A. Yes. 


Q bw you said later on he wrote to your cousin, is that right? A. Yes, sir. 
Q And when he wrote to your cousin he wanted you to say you were there 


with him on the 14th? A. Yes, sir. 
Q@. So he covered both the 14th and the 15th? A. Yes. 


Q. Incidentally, you said you paid how much money for your fare here? A. 


$18.62. 
Q For your fare down here? A. Yes, sir. 


Q The subpoena you received was a subpoena sent by the United States Gov- 


ernment for you to appear here? A. Yes, sir. 


Q. Now you say you Imve a clear, perfect recollection of those days, 14, 15 


and 16 May, do you? A. Yes, sir. 


Can you tell us everything you did on those three days? A. 


Can you tell us about the 13th? A. No. 
Why? A. I wasn't with him on the 13th. 


Yes. 


I didn't say that. I asked you whether you have a recollection of the 13th? 


Were you with him on the 15th? A. No. 


But you have a recollection of that date, don't you? A. No. 


No? You don't recall the 15th? What day of the week was the 16th? 


A. Ona Thursday. 


Q What day of the week was the 12th? Do you recall the 12th of May? 


A. No, no. 


Q What two days of that period between the 12th and 16th do/you recall? | 


A. The 14th and 16th. 
Q Only those two days? A. Yes. 
Q. Is there any reason for that? A. No, no. 
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Q. Pardon? A. No. 

@ Why do those two days stand out in your memory? A. I just remember " 
he coming to my house that night and taking me out. 

Q Could it be those dates, on the day of the 14th and 15th were called to 
your attention? A.' That was after the letters came, the letters came on the 
22nd and I saw him on the -- . 

@ From the 16th of May until the 22d? A. I didn't see him on those days?” 

Q. Now how do you know he was up there? A. Because friends of mine 
have told me. 

Q Friends of yours have told you he was in Newport? A. From the 16th 
of May until 22nd then I didn’t see him any more. 

Q Until he took you to the dance on the 16th? A. The 16th. 

Q Until the 22nd where was he supposed to have gone? A. On the 22d 
back here I think that is when he was supposed to have called me up, either 
on the 22nd or -- 


ak 


«a 


Q Either on the 22nd or later than that? A. Yes, sir. 

Q. You don't know when he called you is that right? A. Yes,sir. 

Q Do you remember what day of the week it was when he called you? 
A. No. 


THE COURT: Did he know anyone here in Washington? 

THE WITNESS: Not here. 

THE COURT: ' What do you mean when you say back here? You used the 
word back here, do I understand he had been here before? 

THE WITNESS: My cousin wrote to me and told me. 

THE COI RT: I do not want to know what the cousin did, did he ever tell 
you he had been here before? When you said back here, what do you mean by 
back here? 

THE WITNESS: He just came back. 

THE COURT: We will take our recess at this time. Do not discuss this 
case among yourselves ladies and gentlemen or with anyone else. 

THE MARSHAL: This Honorable Court stands recessed until 1:45. 
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* * * * * * * * * 


January 20, 1958 
* * * * * * * * * 


ALICE YOUNG 


resumed the stand and, having been previously duly sworn, was ¢ 


testified further as follows: 
BY MR. MERWIN: 


Q. Miss Young, directing your attention to May 16, 1957, I believe you 
testified that you went to a dance in the evening of May 16th, 1957; is that 


correct? A. Yes. 


Q. Do you remember who was playing at that dance? A. Joe Turner. 
@ Do you remember whether he actually performed there? A. They told 


me after the dance started -- 


Q. Can you talk louder? A. They told me after I got to ihe dance that he 


hadn't shown up. 


Q, In other words he was supposed to play there; is that correct? A. Yes. 


Q. Did you know beforehand that he was going to play there 
Q, Were there advertisements around the city? A. Yes. 


? A. Yes. 


@ Do you remember that evening pretty well? Or don't you? A. Yes. 


Q. And you remember the day before pretty well, don't you 


MR. TITUS: I object, your Honor please. 
BY MR. MERWIN: 


? 


Q, The day before, May 15th, do you remember what happened at all dur- 


ing that day? Do you remember seeing Rogers on that day? A. 


No. 


Q Do you remamber the day before that, May 14th? A. Yes. 


Q@, You do remember that? Do you remember Mr. Rogers 
at your home? A. Yes. 


thirty. | 
Q And did you serve him anything to eat at that time? A. 


visiting you 


Q Approximately what time did he visit you there? A. About seven- 


‘No. 


Q And where did you go after seven-thirty? A. Went to the store. 
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Did you go with Mr. Rogers? A. Yes. 
Did he say anything to you about leaving the city? A. No. 
Did it appear to you that he was going to leave the city? A. No. 
Then where did you go that late evening? A. My cousin's house. 
And you stayed there until what time? A. Eleven-thirty. 
And did he take you home? A. Yes. 
What time did he take you home? A. Twenty-five minutes until twelve 


GHG GPP OOH 


we left. 

Q And when was the next time you saw him after he took you home? 
A. The sixteenth. 

85 Q You are sure of these dates? A. Yes. 

MR. MERWIN: No further questions. 

RECROSS EXAMINATION 

BY MR. TITUS: 

Q. Where had you made arrangements to meet him on the night of the 
14th? A. I don't know. I didn't make any arrangements. 

Q How did you know he was coming? A. I didn't know. 

Q. You hadn't planned to go to the dance? A. He had asked me. 

Q. You didn't know he was coming by that night? A. No. 

Q When did you make arrangements to play cards? A. After we came 
back from the store, we both went over to my cousin's house and she asked 
me if we wanted to play cards, so we said yes. 

Q. You said what? A. Yes. 

Q When did he ask you to go to the dance on Saturday -- Thursday, ra- 
ther, the 16th? A. That same night. 

Q. Did you see him the next day? A. No. 

86 Q You don't remember what you did the next day? A. No. 

Q You don't remember what you did the day before, that is, the 13th? 
A. No. 

Q You are the one that got the letters, are you? A. Yes. 

MR. TITUS: No further questions. 
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THE COURT: That is all. 
MR. MERWIN: One more question, your Honor please. 
REDIRECT EXAMINATION 
BY MR. MERWIN: 


@ Miss Young, before I believe you said when Mr. Rogers came back 


here -- did you say something like that? A. Yes. 


Q Can you tell us what you meant by that? A. Well after the dance he 


wrote to me and explained to me that he was here. 


Q Did you know prior to that, did you know that he was in the District of 


Columbia? A. No. 


Q Did he ever say to you prior to the dance or the night of 


he had been in the District of Columbia? A. No. 
MR. MERWIN: No further questions. 
(Witness excused.) 
MR. MERWIN: That is our case, your Honor. 
MR, TITUS: Call Violet Johnson, please. 
Whereupon 
VIOLA JOHNSON 


the dance that 


was called as a witness for and on behalf of the Government and, having been 


first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 


Q. Miss Johnson, I will be asking you questions here, so speak up loud to 


me, and I think everybody can hear you. Tell us your full name, 
Viola Audrey Johnson. | 
Q I can't hear a word of it. A. Viola Audrey Johnson. 
Q Shout real loud. A. Viola Audrey Johnson, 1529 Gales Street, North- 


east. 
Q 1529 Gales Street, Northeast? A. Yes. 


please... A. 


Q How long have you lived on Gales Street, Northeast? A. Four years, 


I think. Four years. 
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Four years? A. Yes. 
You live there with your mother? A. Yes. 
What is her name? A. Audrey Johnson. 
Do you know the defendant in this case, Mr. James W. Rogers? A. Yes. 
How long have you known him? A. Almost two years now. 
Do you have a child by him? A. Yes. 
During the month of May of 1957 were you living at that same address 
on Gales Street, Northeast? A. Yes. 

Q During that month did you have occasion to see the defendant Rogers ? 
A. Yes. 

Q Are you his common law wife? A. Wht do you mean, staying with him? . 

THE COURT: Yes. 

THE WITNESS: No. 

THE COURT: You didn't live together as man and wife? 

THE WITNESS: Oh no. 


PELL LL OO 


89 THE COURT: All right. 
BY MR. TITUS: 
Q. You saw him during the month of May, is that right? A. Yes. 
Q. Where did you see him, Miss Johnson? A. At my home. 
Q At your home? A. Yes. 
Q And when he first came to your home during the month of May was any- 


one else there? A. My mother was there. 
Your mother Audrey? A. Yes. 
Was it during the day or the night? A. The night. 
At night? A. Yes. 
Do you remember what day of the week it was? A. Monday. 
On a Monday? A. Yes. 
A Monday night? A. Yes. 
Do you remember whether it was towards the beginning of the month 
or the end of the month? A. The middle of the month. 
90 Q In the middle of the month? A. Yes. 
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Q You don't know what date? A. No. 

@ But you know it was in the middle of the month? A. Yes, 

Q How do you estimate or recollect now that it was in the middle of the 
month of May? And ona Monday night? A. Because when the two policemen 
came to my home on the first, they asked me how long had it been since I saw 
him. I said approximately a couple of weeks ago. | 

Q A couple of weeks before? A. Yes. 

Q. You told the policemen that on the first of June? A. Yes. 

MR. TITUS: Your Honor, is there a calendar available? I want the Court 
to take judicial notice that Monday, that May 13, rather, is a Monday. Will the 
Court take judicial notice of that fact? 

THE COURT: Yes. 

BY MR. TITUS: 

Q. Now you say you saw him, the defendant, on a Monday night in the middle 
of May. Did he come into your house? A. Yes. 


Q. How long did he remain at your house that night, Miss Johnson? A. 
About two or three hours. 


Two or three hours? A. Yes. 

And then did there come a time that he left your house? | 

Did you see him again? A. Yes. | 

When was that? A. The next day. | 

The next day. What time the next day did you see him? | 

in the morning. | 
Q Inthe morning? A. Yes. 

Q, Was it after breakfast or during breakfast? A. Well with me, during 
breakfast. 
Q. What did he do when he came the next day? That would be a Tuesday, 
would it not? A. Yes. 
MR. TITUS: May the Court take judicial notice that a Tuesday would be 

the 14th of May? | 
92 BY MR. TITUS: 








54 

Q@ You saw him on this Tuesday, and what happened then? A. Well when 
he came there he asked me could he take the baby to see his cousin, so I told 
him. yes. 

Q, Could he take the baby to see his cousin? A. Yes. 

Q. Did he take the baby? A. Yes. 

Q Did he leave your house with the baby? A. Yes. 

Q, What time did he come back that day? A. I don't know. I guess between” 
twelve and one o'clock, something like that. 

Q Between twelve and one p.m. on a Tuesday, in the middle of the month 
of May? A. Yes. 

Q That is here in the District of Columbia, isn't it? A. Yes. 

Q Incidentally, I talked to you during lunch recess, didI not? A. Yes. 

Q In my office? A. Yes. 

MR. TITUS: Thatis all. Your witness. 


CROSS-EXAMINATION 


BY MR. MERWIN: 

Q, Is this your ‘handwriting (indicating)? A. I guess so. 

Q Well, did you write that letter? A. Oh yes. 

Q. Who did you write that letter to? A. To him. 

MR. TITUS: I am going to object until the letter has been seen and marked 
as an exhibit. I think I have a right to see it before the witness is questioned 
about it. 

THE COURT: You have a right to see it before it is offered. 

MR. TITUS: I submit that I wanted to see what my witness is being ques- 
tioned about. 

THE COURT:. All she has said is that she wrote the letter. 

MR. MERWIN: Do you want to see it? 

MR. TITUS: No. 

BY MR. MERWIN: 

Q. Do you remember having any correspondence with Mr. Rogers? A. 


Writing to him, you mean? 
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Q Did you ever write him any letters? A. Yes. 
Q. Did he ever write you any letters? A. Yes. 


Q. What did he ask in those letters? A. A number of things. I can't re- 


member. 
Q. Well did you know that he was on trial? A. Yes. 


Q. Did you know anything about that, about the trial? A. Only what I was 


told. 


Q From whom were you told. A. From the police officers' 


my house. 


Q, And when the police officers came to the house what did| 


‘who came to 


they tell you? 


A, They did, and they told me where he was, and why he was there. 
Q And did you write then to Mr. Rogers? Did you write to him? A. Oh 


yes. 
Q Or did he write to you first. A. He wrote to me first. 
Q. Can you remember what he asked you in those letters? 
Q, You don't remember anything at all? A. Nope. 


A. Nope. 


Q But you do remember that he did come to see you ona Monday; is 


that correct? A. Yes. 


Q And that was in the middle of the month? A. It was in the middle of 


the month. It couldn't have been around the first of the month. 
Q. It couldn't have been around the first? A. No, because 


iwhen he came 


there I told him that in a couple more weeks the baby would be four months 


old, that is what I told him. 
Q, All right. Now could it have been the first of June? A. 
Q, Could it have been the end of June? A. No. | 


No. 


Q And you said you saw him here in the District of Columbia on May 13th, 


on a Monday? A. Yes. 
Q, Did you see him on a Tuesday? A. Yes. 
Q Did you see him on the Wednesday? A. No. 
Q._ Did you see him on Thursday? A. No. 


Q@. And the following -- the end of the month? A. I don't remember. 
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Q You did write to him though, didn’t you? A. Yes. 

Q And this is the letter that you say you sent to him? A. I wrotea number _ 
of letters. } 

Q Whatis that? A. Iwrotea number of letters to him. 

Q. But you did write this letter to him (indicating)? A. Yes. 

Q. And it was in answer to a letter that he had sent to you; is that correct? 
A. It could have been. 

Q This was in answer of a letter; you answered a letter that he had sent 
to you, is that correct? A. Yes. 

Q And this was the answer to it? A. Idon't know. It could have been. 

Q Well, do you want to read it? A. Yes, I would like to. 

(Counsel handed the document to the witness.) 

A, Okay. 

Q. Do you know'the contents of that letter? A. Yes. 

Q It is a statement that you make in that letter‘in contradiction to what 
you have said here today, about May 14th? A. Shall I read the part you mean? 

97 ° @Q Yes, you may read it. 

MR. TITUS: May it please the Court, now. If part of that letter is read 
I insist that all of it be read and I would be perfectly willing to have that done 
after I see it. But now he is offering it in evidence by having her read it. 

THE COURT: i3et'me see the letter. 

MR. MERWIN: It is with reference to May 14th. 

THE COURT: Do you want to see it? 

MR. TITUS: Yes, your Honor. 

(The document was handed to counsel.) 

MR. TITUS: I have no objection to the whole letter being read at this time, 
your Honor. 

THE COURT: Take up the first paragraph. 

MR. MERWIN: May it be marked as Defendant's Exhibit number one, and 
offered in evidence? 

THE COURT: Yes. Very well. 


- : 
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THE DEPUTY CLERK: Defendant's Exhibit number 1. 


(The letter was marked Defendant's 
Exhibit No. 1 for identification, and 
received in evidence.) | 


BY MR. MERWIN: 

Q Now with reference to the date of May 14, 1957, do you see that date in 

there, in your letter? A. Yes. 

98 Q What do you say in that letter? A. That I did not call the District Attor- 
ney and tell him that I saw him on the 14th. | 

Q You did not tell the District Attorney that you saw him on the 14th? A. 

Yes. 





Q But you testified a moment ago that you did see him on the 14th? A. 
At the time I wrote “at he had wrote and told me that the District Attorney told 
him that I saw him on the 14th, which I did not see the District Attorney any time 
until today. That is why I wrote and told him that. | 
Q Did you say in that letter -- 
THE COURT: Let her finish. 
THE WITNESS: I have finished now. 
THE COURT: What do you want to ask her? 
MR. MERWIN: I would like her to read her letter, word for word! 
THE WITNESS: In the second paragraph, starting here (indicating)/ 
MR. MERWIN: Yes. 
THE WITNESS: " I did not tell the D.A. that I saw you on the 14th. In fact 
I have not seen him. I have (sic) even seen the D.A." Continue? 
BY MR. MERWIN: | 


Q@ Yes, please. A. “What do you mean" -- 

Q Never mind. The other is personal. 

MR. MERWIN: No further questions. 

MR. TITUS: That is all I have. 

(Witness excused.) 

MR. TITUS: Will you call Audrey Johnson? 
Whereupon -- 
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MR, MERWIN: May we appraoch the Bench? 

(Bench Conference) 

MR. MERWIN: I am going to object to him bringing his witnesses after he 
has completed his case. 

THE COURT: This is rebuttal. 

MR, MERWIN: . He didn't advise me that. 

THE COURT: He doesn't have to. 

MR. MERWIN: I have to know his witnesses. 

THE COURT: No, you don't. You put on testimony that he was not in the 
District of Columbia.' He is putting on rebuttal to try to prove that he was. 

MR. MERWIN: All right. 

(End of Bench Conference.) 

100 (In Open Court:) 
Whereupon, 
AUDREY JOHNSON 


was called as 2 rebuttal witness for and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. TITUS: 

Q. Miss Johnson, talk out loud -- A. All right. 

Q Holler, infact. Tell us your full name? A. Audrey Johnson. 

Q Where do you live, Mrs. Johnson? A. 1529 Gale Street, Northeast. 

Q. Gale Street, Northeast? A. Yes. 

@. Are you the mother of the witness who just preceded you on the stand? 
A. Yes. 

Q How long have you lived on Gale Street, Northeast? A. About three years 

Q. That is here in Washington? A. Yes. 

Q, Did you know the defendant in this case, James W. Rogers? A. Yes. 

101 Q How long have you known Mr. Rogers? A. Oh, about a couple of years, 

I guess. 

Q Is he the father of a child your daughter has? A. Yes. 
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Q During the month of May, 1957, were you living on Gale Street, North- 
east? A. Yes. : 
Q With your daughter? A. Yes. 

Q Did there come an occasion during the month of May of that year, 1957, 
when you saw the defendant? A. Yes. | 
Q Was it toward the beginning or the latter part of the month? A. I would 

say about the middle of the month. | 
Q About the middle of the month. What day of the week was it, if you re- 
call? A. It was on a Monday. Monday night. 
Q. Ona Monday night? A. Yes. | 

Q About what time that night did you see him? A. I would say between 
eleven -- or about eleven-thirty, gamewhere along in there. 

102 Q Were you in your home at that time? A. Yes. 

Q And was he with your daughter? A. WhenI seen him, when I came 
downstairs he was. | 


He was with your daughter? A. Yes. 
That is on a Monday night during the middle of May? A. Yes. 
You work, do you? A. Yes. 
Were you working at that time in May? A. Yes, I work all the time. 
And the following day after that Monday night did you go to work? A, 


| 


Were you at work all day that day? A. Yes. 
And your daughter was there when you went to work? A; Yes. 
Where was she? A. She was home. | 
Home? A. Yes. 
MR. TITUS: That is all. 
THE COURT: Cross-examination. 
CROSS-EXAMINATION > 
BY MR. MERWIN: 
Q You say that you remember that it was in the middle of May; is that 
correct? A. Yes. 
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Q Could it have been the first week in May? Could it have been? A. I 
said it was around the middle of May. 

Q Now how dd you remember that it was the middle of May? I mean what 
stands out in your mind, what outstanding event do you recall that occurred in 
May? A. Why would it have to be the first of May? 

Q Iam asking you. How is it you remember it was in the middle of May? 
A. It was around about the middle of the month of May. 

Q And it was on 2a Monday; is that correct? A. I remember the day it 

Q It was on a Monday? A. Yes, on a Monday night. 

Q Wien after that did you see him again? A. No, I didn’t. 

Q You did not see him after that again? A. No, after I talked with him 
that night I didn't see him no more. Oh, I guess maybe a couple of weeks, I 
think I saw him once since that. I didn't have any talk with him no more. I 
didn’t have any talk with him then at all. 

104 Q Do you like the defendant? A. Why do you ask? 

THE COURT: Just answer the question. 

THE WITNESS: I don't hate him. 

MR. MERWIN: No further questions. 

MR. TITUS: That is all. 

THE COURT: Step down. 

(Witness excused.) 

MR. TITUS: That is all I have. 

* * * * * *£ * * * 


January 21, 1958 
* * * * * * * * * 
CHARGE TO THE JURY. 

THE COURT (CURRAN, J.:) Ladies and gentlemen of the jury, the defend- fis 
ant in this case, James W. Rogers, is charged in an indictment containing two 
counts. The first of which alleges that on or about May 15, 1957, within the 
District of Columbia, James W. Rogers, by force and violence and against 
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resistance ami by sudden and stealthy seizure and snatching and by putting in 
fear, stole and took from the person and immediate actual possession of Amos 
Smith, Jr., property of Amos Smith, Jr., of the value of about $6.07, consisting 
of $3.07 in money, and one change carrier, of the value of $3.00. 

The second count alleges that on or about May 15, 1957, within the District 
of Columbia, James W. Rogers, by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and immediate actual possession of Vernel Clayton, 
property of Vernel Clayton, of the value of about $12.00, consisting of $10.00 
in money and one change carrier, of the value of $2.00. 
_ As you know, ladies and gentlemen of the jury, the paper writing that I 
have just read to you constitutes the indictment in the case. It is not evidence 
against the defendant and it is not to be considered by you as evidence in the 
126 case. It is merely the charge or allegation placed by the Government 
against the defendant, each material part of which must be proven by the Govern- 
ment and proven beyond a reasonable doubt. The fact that a person has been 
charged with a crime is not evidence that he committed the crime, so you will 
not consider the indictment as evidence against the defendant. — 
This defendant, as is every defendant in a criminal case, is presumed 
to be innocent and that presumption abides with him throughout the progress of 
the trial, as, and until such time, that it is overcome by evidence establishing 
his guilt beyond a reasonable doubt. The burden is always upon the Government 
to prove a defendant guilty beyond a reasonable doubt. Now that doesn’t mean 
that the Government must prove a defendant guilty beyond all doubt whatsoever, 
or prove a defendant guilty to a mathematical or an absolute certainty. The 
Government has met its burden if it proves a defendant guilty to a moral certain- | 
ty or, as expressed in law, proves a defendant guilty beyond a reasonable doubt. 
Now, 2 reasonable doubt, ladies and gentlemen of the jury, is, a8 you know, 
a doubt which is based on reason, it is founded on reason, it is predicated on 
reason, and it connotes something of substance.as compared to |something sha- 
dowy. It is such a doubt as would leave a juror’s mind, after a|careful and 





! 
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candid investigation of all the facts and circumstances, 50 undecided that he 

cannot say that he has an abiding conviction of the defendant's guilt, or in other 

words, it is such a doubt as in the graver and more important transactions of 
127 life would cause an ordinary and prudent person to hesitate and pause. 

A reasonable doubt may arise not only from the evidence produced at a trial 

but also from the lack of evidence. The law does not impose upon the defendant 

the duty of producing any evidence for the burden is always upon the prosecu- 

tion to prove the defendant guilty beyond a reasonable doubt of every essential 

element of the crime charged and a defendant has the right to rely upon the 

failure of the prosecution to prove its case beyond a reasonable doubt. 

In order to establish proof beyond a reasonable doubt, the evidence must 
be such that you would be willing to act upon it in the more weighty and.impor- 
tant matters of your own affairs in your ownlife becaxise you cannot convict a 
defendant upon mere suspicion or conjecture. If, after impartial comparison 
and consideration of all the evidence you can candidly say to yourself that you 


are not just satisfied that the defendant is guilty, then you have a reasonable 
doubt and under the circumstances, it would be your duty under the law, to re- 
turn a verdict of not guilty. If, on the other hand, after such impartial compari- 
son and such consideration of all the evidence as you have heard it from the 


witness stand,you can truthfully say you have an abiding conviction of the defend- 
ant's guilt, such as you would be willing to act upon in the more weighty and 

128 important affairs in your own'life, then, of course, you have no reasonable 
doubt, and under the ‘circumstances, it would be your duty to, under the law, 
return a verdict of guilty. 

Your verdict must represent the question charged. In order to return 2 
verdict it is nepessary that each juror agree thereto. In other words, your ver- 
dict must be unanimous. It is your duty to deliberate, and consult, and aid one 
another, if you can do so without doing deference to your individual judgment. 
Each of you must decide the issues in this case but doing so only after full and 
careful consideration of all the evidence in this case. In the course of your 
deliberations do not hesitate to change an opinion when convinced it is erroneous.. 


¢ 
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but do not surrender your earnest conviction as to the weight or effect of the 
evidence solely because of the opinion of other jurors or for the sole purpose 
of determining a verdict. As you know, ladies and gentlemen of the jury, you 
are the sole judges of the facts in this case, and in this respect|the Court can- 
not be of any assistance to you at all. It is your duty to decide the weight that 
you shall give to the evidence that you have for your consideration. In judging 
the evidence you must necessarily evaluate the testimony of the individual wit- 
nesses. Only thus can you determine the truth, and it is the truth which you 
seek. Therefore, bring to this task your knowledge of human nature, your abil- 
ity to judge men, their intelligence, their motives, their intentions, so you may 
discern the real character behind the spoken word and measure their weight 
of truth and accuracy. As you know you are the ones who pass upon the 

credibility of the witnesses and in this respect, you have the right to consider 

the demeanor of the witness on the witness stand, the witness’ manner of tes- 

tifying, whether there was a tendency to be evasive, whether the witness was 

frank and candid in his testimony, whether the witness was uncontradicted on 

the material facts, whether the witness had any interest in the outcome of the 

trial, whether the witness impressed you as having an accurate memory and 

recollection, and you may also consider the probability and improbability of 

the testimony as told by the witness and its harmony or incongruity with other ; 

facts in the case which you may find to be established beyond a reasonable doubt. 
You are also instructed that if you believe from the evidence that any 

witness testified falsely concerning any material fact about which the witness 

could not have been reasonably mistaken, then you are at liberty to disregard all 

of the testimony of that witness or accept such part of the testimony as you deem ~ 

worthy of belief. 
Ladies and gentlemen of the jury, this is a prosecution brought under the 

District of Columbia Code, Title 22, Section 2901, which provides as follows: 
"Whoever by force or violence, whether against resistanceior by sudden 
or stealthy seizure or snatching, or by putting in fear, shall take from 
the person or immediate actual possession of another anything of value, 
is guilty of robbery." 
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130 Now ladies and gentlemen of the jury, certain statements were admitted 
into evidence that were alleged to have been made by the defendant in this case 
and they are properly admitted. If found by you to have been made voluntarily 
you may consider them as part of the evidence in this case. The Government 
contends that on the morning of May 15, 1957, within the District of Columbia, 
that the defendant, James W. Rogers, robbed two people, one Amos Smith, Jr. 
and the other, Vernel Clayton. If you believe and believe beyond a reasonable 
doubt that on or about May 15, 1957 within the District of Columbia that James 
W. Rogers by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and immediate actual possession of Amos Smith, Jr. anything of value, 
then it is your duty under the law to return a verdict of guilty under the first 
count of the indictment. 

However, if you have a reasonable doubt about it or you do not believe that 
he committed the robbery, then it is your duty under the law to return a verdict 
of not guilty. The Government contends in the second count, and if you believe 
beyond a reasonable doubt that on or about May 15, 1957, within the District 
of Columbia, James W. Rogers by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and immediate actual possession of Vernel Clayton, 
anything of value, then it would be your duty under the law, to return a verdict 
of guilty under the second count of the indictment. However, if you have a 
‘reasonable doubt about it or you do not believe that he committed the robbery, 
then it is your duty, under the law, to return a verdict of not guilty. 

181 ‘The defendant's defense in this case is the defense af alibi, literally trans 
lated alibi means elsewhere. The defendant claims he is not guilty of the crime. 
He contends by witnesses produced in his behalf, he was not at the scene of 
the crime. The defendant doesn't have to prove a defense of alibi beyond a 
reasonable doubt or by a preponderance of the evidence. The defendant must 
have sufficient evidence on the question of reasonable doubt as would create 
a reasonable doubt in your mind as to his guilt so if you have a reasonable 
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doubt about it or you believe he was in Newport, Rhode Island, at the time the 
crime was committed, it would be your duty under the law to return a verdict 
of not guilty under both counts. You may consider and question the credibility 
and the feelings that any witness might have toward the defendant in weighing 
the testimony of that particular witness and you will recall that Mrs. Johnson 
said she didn't hate the defendant. Now what she meant by that is for you to 
determine in passing upon the weight you will give her testimony. 

132 This is a serious case, ladies and gentlemen, both from the standpoint of 

the Government and the defendant, and you should weigh the evidence very care- 
fully. The issues are clearly defined and are not complicated. It is a question 
of whom you are going to believe, the witnesses for the Government or the 
witnesses for the defendant. Therefore, when you get to your jury room, you 
should weigh the evidence very carefully, analyze it, separate the evidence which 
you believe from the evidence you disbelieve, and then apply to it the good 
common sense that you would, as I have told you before, to the more weighty 
and important affairs of your everyday life. If you do that you vat reach a 
considered judgment. 

As the Court has told you, your verdict must be SRanionae When you 
reach your jury room you will select a foreman to preside over| the delibera- 
tions and when you have reached your verdict, please notify the marshal. 

Is there anything else? 

MR. TITUS: Satisfied, Your Honor. 


MR. MERWIN: Satisfied, Your Honor. 
* * * *£ * * * X 
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[Filed January 21, 1958] 

On this 21st day of January, 1958 came again the parties aforesaid, in the 
manner as aforesaid, and the same jury as aforesaid in this cause, the hearing 
of which was respited yesterday; whereupon the jury upon their oath say the 
defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and the defendant 
is remanded to the District Jail. 

By direction of 
EDWARD M. CURRAN 


Presiding Judge 
Criminal Court # Four 


MARRY M. HULL, Clerk 
Present: 
United States Attorney 


By Harold Titus 
Assistant United States Attorney 


/s/ Parthenia Mallon, Official Reporter 


SS  ————— 


[Filed January 28, 1958] MOTION FOR NEW TRIAL 
I, James W. Rogers being first duly sworn according to law, depose and 
say that I am the defendant in the above-entitled case and cause and therefore 
state as follows: 
The defendant respectfully moves the Honorable Court to grant him a new 
trial for the following reasons: 
1. Lack of evidence. 
. New evidence for defense. 
. Incompetent Counsel. 
Mallory ruling. 
. The Court erred in instructing the jury properly. 
_ The testimony of Alice B. Young and Jessie Hill was disregarded. 
.. False testimony of Government witness. 


. Double jeopardy. 





9. I did not have a hearing. 
10. illegal arrest. 
/s/ James W. Rogers 
Petitioner 
‘Subscribed and sworn to before me this 27th day of January, 1958. 
/s/ J. E. Ottes, 
Notary Public 


[Filed February 24, 1958] 
JUDGMENT AND COMMITMENT 
On this 21st day of February, 1958 came the attorney for the Government 
and the defendant appeared in person and by counsel Bertrand H. Merwin, Esquire. 
IT IS ADJUDGED that the defendant has been convicted upon his pleaof not 
guilty and a verdict of guilty of the offense of Robbery, as charged in counts one 
and two and the Court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause t the contrary 
being shown or appearing to the Court, | 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment for 
a period of 
Three (3) years to Nine (9) years on count one. 
Three (3) years to Nine (9) years on count two, to take effect at the expira- 
tion of sentence imposed on count one. | 
IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and that 
the copy serve as the commitment of the defendant. | 
/s/ Edward M. Curran 
United States District Judge. 
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[Filed March 29, 1958] 


_ MEMORANDUM OF TRIAL COUNSEL IN 
COMPLIANCE WITH ORDER OF REFERENCE TO 
TRIAL COUNSEL PURSUANT TO RULE 9 2(a) 


Comes now Bertrand H. Merwin, court appointed trial counsel for the above — 
named defendant, James W. Rogers, and respectfully submits ‘this memorandum 
in compliance with the Court's request, and pursuant to Local Rule 92(a). 

1. Your counsel feels that the Court did not err. 

2. Your counsel feels that defendant had a fair trial. 

3. Your counsel believes, however, that the defendant does have grounds 
for an appeal.. Defendant claims that at no time between the time of his arrest 
and his scheduled hearing before the Commissioner was he advised of his con- 
stitutional rights, and that statements made by him during that period were used 
as evidence to convict him. 


Factual Statement.of Defendant, 
James W. ers 


The defendant, James W. Rogers, claims that in the early morning of June 
1, 1957, he was arrested in the District of Columbia for carrying a concealed 
weapon, and was brought before Municipal Court Judge Beard at 10:00 a.m. that 
game morning. The Court asked him whether he could afford an attorney to 
represent him and upon being advised that he could not, the Court then proceeded, 
with the consent of the defendant, to appoint an attorney, Carl Morano. 

Mr. Morano discussed the case briefly with the defendant, but did not advise 
him of his constitutional rights. The defendant then entered a plea of not guilty 
and the case was continued over until June 14, 1957. 

On June 6, 1957, the defendant was brought before Commissioner James F. 
Splain on a complaint of two charges of armed robbery, allegedly committed 
on May 15, 1957. Commissioner Splain advised the defendant of his constitu- 
tional rights, and then for the first time the defendant was apprised that any 
statement that he might make could be used as evidence against him in any trial. 

At the trial, held on January 20, 1958, the Government brought in as evi- 
dence a statement that was allegedly made by the defendant before he was 
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apprised of his constitutional rights, which statement was allegedly made to 
Amos Smith, Jr., one of the complaining witnesses, as follows: "I am sorry I 

robbed you. If I return the money, will you have these charges against me dropped?" 
The testimony of the witness was that this statement was made in the presence 
of Officer John F. Bailey, who at the trial also testified that he heard the statement. 

Not being apprised of his constitutional rights either by the committing 
magistrate or by appointed counsel, defendant spoke freely before the police 
and the complaining witness, and he states that he would not have made any 
statements had he been apprised of his constitutional rights. 


Points and: Authorities in 
Suppo emen 


Your petitioner believes that a substantial issue of law has been raised by 
the defendant, warranting further consideration by the trial Court. There appears 
to be a substantial issue of the defendant being deprived of his constitutional 
rights, which permitted certain evidence to be presented in Court, which evi- 


dence was substantial in obtaining his conviction. 


Federal Rules of Criminal Procedure, Rule 5(b), Statement ry the Commis- 
sioner, relates as follows: 


"The Commissioner shall inform the defendant of the complaint 
against him, of his right to retain counsel, and of his right to have a pre- 
liminary examination. He shall also inform the defendant that he is not 
required to make a statement and that any statement made by him may be 
used against him. The Commissioner shall allow the defendant reasonable 
time and opportunity to consult counsel and shall admit the ae to 
bail as provided in these rules. 


In. Farnsworth vs. United.States, 98 U. S. App. D. C. 59, the Court held that 
the test was whether the constitutional right (in this case the right to assistance 
of counsel) had been abridged, and if it had been abridged, an essential pre- 
requisite to the conviction was lacking, and it should be set aside. A further 
test, the Court stated was did the defendant intelligently and completely waive 
his constitutional right (to assistance of counsel). | 

In Crawford vs. United States, 219 F. 207 (Texas), the defendant was 
charged with unlawful acquisition of marihuana without payment of the tax. The 
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Defendant's statements, after arrest, to Government agents were made ina 
“bargaining atmosphere” and were involuntary as a matter of law and, therefore, 
inadmissible. 

In Hoffman vs. United States, 137 F. 2d 416 (New York, 1943), the Court 
stated that voluntary statements made by the defendant after his arrest and before 
arraignment were not admissible against him. 

In United States vs. Haupt, 136 F. 2d 66, the Court held that statements 
taken from the defendant by the FBI before defendant had been taken before a 
committing magistrate were inadmissible. 

| Respectfully submitted, 
/s/ Bertrand H. Merwin 


Attorney appointed to defend 
1420 New York Ave., N.W. 
Executive 3-3038 


ae 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. Misc. 998 April Term, 1958 


dames W. Rogers, District Court 
Petitioner, Criminal No. 614-57 


Vv. 


United States of America, 
_ Respondent 


Before: Edgerton, Chief Judge, and Fahy and Washington, 
Circuit Judges, in Chambers. 


ORDER 
Upon consideration of the petition for leave to prosecute on appeal in 


forma pauperis, of respondent's opposition, of petitioner’s reply, of the memor- 
andum of counsel appointed by this court in support of the petition and of 


respondent's opposition to said memorandum, it is | 

ORDERED by the court that petitioner be, and he is hereby, allowed to 
proceed on appeal from the judgment of the District Court in this case with- 
outprepayment of costs.. Counsel for petitioner is requested to devote special 
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consideration in the brief on appeal to the arguments raised in POINT II of his 
memorandum; to certain motions filed by petitioner, pro se, in the District 
Court to subpoena certain witnesses at the expense of the United States, which 
motions do not appear to have ever been acted upon; and to the introduction of 
certain evidence by petitioner's trial counsel to the effect that petitioner had 
committed an offense against the United States other than the offnse petitioner 
was indicted for. 

It is FURTHER ORDERED by the court that the record on appeal in this 
case be prepared promptly by the Clerk of the District Court = transmitted 
to this court within 40 days. 

It is FURTHER ORDERED by the court that the joint eae in this case 
be printed at the expense of the United States. 
Dated: August 29, 1958 

Per Curiam. 


i“ [¥iled September 11, 1958] 
: Before: Edgerton, Chief Judge, in Chambers 
ORDER 

Upon consideration of petitioner's motion to make Rule 12 of the General 
Rules of this Court applicable to this case, and it appearing that no objections 
have been filed, it is | 

ORDERED that the aforesaid motion be granted and that the original record 
may be transmitted to this court as the record on appeal in this case in lieu of 
a transcript of the record. 


im? 








